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STBVEU-S AND lO'ETON, 


?Lsto Bmitsrtlew an® 1?uStlsWrs, 

(Successors to the lute J. He W. T. CLABK^) 

BELL YARD. LlNCOL.iN’S INN. 


In 12 dio., price &Ss clotli, 

rXKrXiASOKT'S CHARZTABIiB trusts act. 

The Act (IG & 17 Viet. c. 137) for the better r^ghlation of 

Charitable Trusts. With Copious Koies. and an Introductory lissay on the 
Jurisdiction exercised over them by the Court of ChanceiVa with all the decided 
Cusesj and nu Appendix, containing Precedents of Schemes, &c. By }F.F, 
2?’/7ttoaon, Esq,, Burrister-at-law. 


In 4 thick vols., royal 8vo., price £7 78. cloth, 

CKITTV’S StQVlTX kuSSSX. 

. Chitty’s Index to all the Reported Cases, Statutes, and 
General Orders, in or relating to the Principles, Pleading, and Practice of Equity 
and Banhruptcy, in the several Courts of Equity In England and Ireland, tlief 
Privy Council, nnd the House of Lords, troin the earliest period. Third 
Edition. By J, UamuUty, Esq., Bnrrisler-at-Law. 


In ISmo., price ts. 6d. doth, 

TBSESrO’S SBCCESSXOlr X»n®T ACT. ' 

The Succession Duty Act (16 & 17 Viet. c. 6l), for granting 

to Her Majesty Duties on Succession to Property, nnd for altering certain Pro- 
visions of the Acts charging Duties on Legnoies nnd Shares of I’eisonnl Estates. 
With an Introduction, Explimatory nnd llluslrnUve Notes, and an Index. By 
iltury Thring, Esq., Barrlster-at-Law. 

“ Mr. Thring was employed as Junior Counsel to Mr. Erie In ■pWparitiK the 
Succession Duty Act, theri-ibrc well qualified to expG^^the4evdr£|^pr0i' 

vafm?Ue,”-LxGTr6nsiavSB,%M.?SB8f‘™*^^ ““ 


In Mmo., ’ price 10a. (Id. doth, 

JTAKMJl.Sr’B WEW CHAVrCBBY PBACTXCE. 

The New Practice of the High Court of Chancery, as founded 


IBFBIENCE 






Lately published in I vol. l^o., price 8s. cloth* 

AM BPlTOMEi OF FSEXS MESW CKAMCSR'S' PsjlcSXCZ:. 

An ]5pitome of the New Chancery Practice, combining all 

the New Chanoury Acts, 16 & Ifi Viet, and all the General Orders ‘ ' 


Just published, ill 2 vols. royal Svo., price iSl 188. hoards. 

ABBXSOTJ on* C03TORil.0TS-TKXHB EDZTZ027. 

A Treatise on the Law of Contracts and Rights and Liabilities 

m mOrnau. By C. ff, Addison, Esq., of the Inner-Temnle, Bnrrl6tcr-ttt-n.mv. 
Third Edition. 

Just puhllshed, in royal 12mo., price Us. sewed. Part I. 

CHSXTY'S WBW FOltJWS trMDiBB THB COlUCBIOIir 
XiAw FROcBnvnx: act (is a te vzct, o. yei. 
Forms of Practical Proceedings in the Court of Queen’s 

Beiuh, Common Plans, nml Exchequer of Pleas, adapted 
in the praetlca effected by the Common Law Procedure Act of 1852, 
and Ohacrvatlons thereon. By Thomas Chitty, Eeq. 

*.* The Second Part will be pnblished very shoray. 


Lately published, in 12itto., price 3s. Cd. sewed. 

KBADIrAWC'S TRUSTEE ACT (1850), 
SECOMD SDITIOM. 

The Act to consolidate and amend the Laws relating 

Conveyance and Transfer of Beal and I’ersonal Property vested In 
inrt Trustees; with an lutrodnction. Notes, and an Index. 

Second Edition, with the Csses decided upon the Act to the Present Time, 
r.) Which are added the Trustee Act Extension, 15 & 16 Viet. e. 
rrustee Belief Acta, with the General Orders and Cases. By T, 



BOOKS rOBlISH 


JuatpnWishcd.TIiinlEilltton. In 12mo. Price 10a. lioards, 
SIWCITK’S IKAETOAXi OP S!<HriTY JtTBISPKUDEiKrCE. 
A Manual of Equity Jurisprudence, founded on Story’s Com- 

mcntni'Ies rwI Spence's Equitable Jnrisdietion, anti comprising, in a small com- 
pass, tliePoInts of Equity osnally occurring in Chancery and Conveyancing, and 
in the general practice of n Solicitor. By Joaiu7i /r. B.C.I j,, of Lincoln’a- 
Inn, Esq., Bnrrister.nt-l.nw. Third Edition. 

“ A Mamml especially adapted to the exigencies of a solicitor’s practice.” 


Twelfth Edition fI8S3), In royal 12ino, priooEl 4a. cloth. 

ABCHBOED’S SVXStAJtT OP THE EAW REEATXHa 
TO PX.EADIIir& AND EVIDEHCE XST CRIMZHAE 
OASES, 

With the Statutes, Precedents of Indictments, &c, ; the 

Practice relating to them, and the Evidence necessary to support them. By 
MmJenit, Esq., (now herd Chief Justice of Her Mojesty’s Court of Common 
Pleas), Twelfth Edition. By IK N, ireMij, Esq,, Barrlster-at-Law, Eeoorder 
of Chester. 


Just puhiished, in llmd., Second F,diton, price 10s. Od. hoards. 

COOKE OTif THE EnTPHAErCHISEAfElirT OP 
COFTHOX.BS. 

A Treatise on the Law and Practice of Copyhold Enfranchise- 
ment, with an Append'x contulniug all the Statutes to 16 St 17 Viet. Incinsivo, 
wliIi Oopmus Notes, the I'orms Isanod by tho Copyhold Commission, and an 
Inde.x. By George IVingrove Cooke, Esq. 


Second Edition, Just puhlislied, in liimo., price 2s. sewed. 

HEW RUEES AHB ORRBBS IH SAnKRUPTCir. 

The New Rules and Orders made in pursuance of the 

Banlrrupt hnwConsolidoiion Act, 1849, under the Slot. 128: 13 Viet. o. 106, s.Sj 
with the Schedules of Forma. Second Edition, wltli on Index. By a Barrister. 


In 2 thick vol., Svu., price 6s, cloth boards. 
SVPPEBIWEHT TO CHITTP’S BtJRH’S TITSTrCB. 

A Supplement to the Twenty-ninth Edition of Chitty’s Burn’s 

Justice of the Peace and Parish Officer, containing all the Cases and Slatntes tu 
the Present Time. By Edward Wise, Eaq., of the Middle Temple, liarrister-at- ■ 


In royal Svo. price 10s. Od. boards. 

SEEECT CASES IH CHAHCBRTr. 

Select Cases in Chancery, temp. King, from 1724 to 1733 . 

Second Edition, with Notes. By Sleuart iVactiag/den, Esq.. Barrister-at-Law. 






PUBUSHEC 


JhsI published In royal 8 v 0 » Voh III., price £•% 12s> flil. cloth, of 

CHIXOPIT’S COMECMOXar or statutes. 

Containing Leases ” to Wills/* With Notes thereon ; ir 

tended ns a Circuit and Court Companion. The Second Edltfont contnining a 
the Hlatutes of Practical Utility ia the Civil and Criminal Administration < 
Justice to the present time. By fK N. IFeUby^ and Edward Jieavan, Esquire; 


>10 meve skeleton of the bulky and unrviclily Giant commonly called I 


snoiKct or tn pan maima, nuc lucy are wso luny uiuacrmiea, in tne lorm oi a 
running Commentarv, by the Judicial exposition which has been given to them 
from the ijcriod^of tliefr cuactmeat until the present time. We liave the oracle 
this woik^togcther with the recent Edition of ‘Saunders’ 
Pleading and EvUlcncc,* by Mr. Lush, will be found to contain a body of law 
available for allusoiUl and pmcticul nurposca, which will not be found in any 
other hooks approaching them In portanllity or prloe/’—JuntsT, No. 784. 

“ We have here not only a cnrclitl and judicious selection of Statutes, whereby 
all that was obsolete or repealed has been rejected, but we have copious yet not 
diffuse essays on tlie most Important modern Statutes Jirlnuing down the ded- 
Kionsot tbcvariousCoiirtatothecvcof publication. The ertect of this is to pi-c- . 
scut to the reader a working collection of Statutes, ond an elaborate digest of 


By Patrick Cumin, M.A., Balliol College, O.’Eford, Barnster- 


In the press, 

003VEM£lffXAZlIES OlSF VlffXVERSAXi £>17SEXO XrAW. 

By George Bowger, Esq., D.C.L., Barrister-at-Law. 

StrPPXiGniEITT To’sAIfZEXG’S CBAKTCGK'Sr 
FnACXZC&. 

The Chancery Practice under the New Statutes and Orders ; 
ftom 1846 to end Of 1850; forming a Snpplem.nt to Danikh's PaAoncK, 


In Toyal 8 vo. price 18s. cloth . 

BOwvBB'S comnxsnT'AitzEs osr tbb mosExtH 

CZVZE XAW. 

_ Commentaries on the Modem Civil Law. By S. Boxrger, 







In 12nKF. price 145. 

THE I.AW OP P1X.TUBBS, 

With reference to Real Property, and Chattels of a Personal 

Niitmej to which la addeii, the Low of IJUapUlutlon, Ecclesiaaticol anil Lay. 
fly i’lamtia/i Grove Grady, Eaq., of the Miililte Temple, Bori iater-at.Law'. 


Second JETditiony 12ino. price Sa. Ironrda. 

VBikXi’S K.£COB3> ANXt WtlXT PKAOTXCB. 

The Record and Writ Practice of the Court of Chancery, 

aubsctmeiit to the aeneral Orders of 8th May, 1845. By Mm P'eal, Esq., Clerk 
of Eecords nod Writs. 


joHiirsoKr oxT b3:i>XiS of bxchait&b. 

The Law of Bills of E.Ycliange, Promissory Notes, Checks, 

&c. Jty C'. If. Mnson, Esq., of Gray’s-liin, Horrister-at-Law. 


worae for that.”- Jc 


In royal Bvo. Vul. I. and Vol. 11., Tarts 1 ami 2. (To he ooinuloted.) 
COOPEKtl’S KEFOBTS ZIO' CHAK'CERV, TEM7. EOBE 
COTTETTHAM. 

Reports of Cases in Chancery, decided by Lord Cottenham j 

comincneing 7th July, IWC. With which are Interepursod some Miscellaneous 
Cases and Weta, and various Notes. By Charles J’urlon Cooper, Esq., one of 
Her Majesty's Counsel. 


’0. price 1^. 

BX&SKT Old THB XiAW OP PABTIdBBSHXF, 

WAY AXiTB OXHXSX^ jOXKTT-STOCJffi COKSFAmBS, 




of ^ThBCoiiniendiw 

fc four paragraphs of the bool:. 

-wsr«.. wa w— .rs,..n *.a.vsa«.saiy acccptahlo to thc profcssloii , wlio 

itherto hem unfurnishcfl wUh any treatise ou the law of Joint-Stock Com- 


In ISmo.pricc 123. boards. 

COX.B 02ff cRXin;ziffii.x. iidPoaiKCAXXOM-s Aasris 
flTTO WARBAWTO. 

The Law and Practice relating to Criminal Informations, and 

Informations in the nature of Quo Warrantoj with Forms of the Pleadings and 
Proceedings. By IF, S. dale, Esq., of the Middle Temple, BniTlster-at-Law. 



STEVENS AND NORTON. 9 


In 8vo. price Is. boards. 

OXOr PAXBWTS. 

A Treatise on tlie Law relating to Patent Privileges for the 

sole use of Inventions ; nnd the prnetlce of obtaining Letters Patent for Inven- 
tions i with an Apiiendix of Statutes, Buies, Forms, &c. &c. By IK U. Hind- 
march, Esq,, Bnrrister-nt-Law. 



In 7 very thlclt rolames, Svo. price jE? lO-s. in strong cloth boards, 


BITi^ST'S 3'tTSTECES OE* XHB FEACXi, ASSU FAISESIL 
omCER, ■WITH SITFFXiSSXXiia'X. 

The Twenty-Ninth Edition, corrected and greatly enlarged, 

contulnlng the Stiitutea and Cases fo 15& Ifi Viet, inclusive, with a New Col- 
leetion of Precedents. The Title Poor” by Jfr. ComKisainner Bare, of the 
Exeter nistrlot Court of Bairkmptcyi the rest of the Work by 'IViolma ChUiy, 
Esq., of the Iitner Temple. The Suppieniciit hy A'. Wise, Esri- 


In 2 vols. Svo. price £l 48. bonKts. 

STAXlliCSIB’S XiAW. 

A Treatise on Criminal Pleading, with Precedents of Indict- 
ments, Special Pleas, &o., adapted to Practice. Second Edition, rvltli Additions 
and Notices of the late Acts for Amendment of the Crimiuai Law. By I'hamas 
Starkie, Esij., Borrister-ot-Law. 


STAStKIB onr SXiANBEk. 

A Praetioal Treatise on the Law of Slander and Libel, and 

hreldentolly of lilalicious Prosecutions, ivith a Preliminary IJIseourse, and 
Appendix of Pi'ecedents of Forms of Declaration, Justification, Indictments, &c. 
Second Edition, with very considerable .Additions. . By Tkomtea Starkie, Esq., 
Barrister-at-Larv, 


In a small Pocket Volume, price 6s. hoards. 
XiIXTI>Ei']I’Oia'’S TEUVRES. 

Littleton's Tenures in English. A new Edition, corrected, 



ROMAH CATHOX,XCS,-TRE EA'WS AFFECTIWO, 

A Guide to the Laws of England affecting Roman Catholic.s, 

By Thomas Ohiaholme Jlnaiey, Esq., Barrister-at-Larv. 


In 3 yols. 13mo. price ^2 29. 

XiAW OT HSSX PaSTO- 

Comprising the Declarations, Pleadings, and Evidence 
Aetloim U|i<m Bills of Exchniigc, Notes, Cheques, &c., Policies of Insiirai 
nil Cases, and In Fjectment njion nil Titles. 


, In w)(fal Sto. price 9a. boards. 

TBBBiVlIVS ATSiartSAXi SDAW BXaXSSI? rOB X853. 

An Analytical Digest of the Keports of Cases decided in the 

Conns of ftoeen’s Bench, and Common Pleas, and Exchequer, in Chancery, at 
the Ilolls, and In the Vlcc-Chancellor’a Court; in Parliament, in the Consis- 
tory Court, Arches Conn, Prerogative, and Peculiars, and in Bankruptcy, Nisi 
Prills, and Crinvii Cases, iu theyenr IKiC. In continuation of the Annual Digest, 
by the late Umnj Jeremy, Esq. By IE. Tidil 1‘rall, of the Inner Temple, Barrls- 

»»• Tins work has hccH found of woat and KCncral uHIltv, presenting an abstract 
of tlie princinlcs of the decisions of tlio didhrent Courts which have been given in 
tlio cunrso of eacli ycuv j and from the clicomstance of helng pulilishcd annunliy, 
afliinls an easy reference to all recent decision.., and forms a perfect Supplement 


In Sro. price M Ids. boards. 

qUAKTEa SBSSZOIirS, AITS OTIHEIh SSSSIOIMS OV 
TKB PSACB. 

Dickinson’s Guide to the Quarter Ses,sions, and other Ses- 
sions of the Peace, By I'Adotoj Nain Talfamd, Serjenut-at-Lu\v. The Sixth 
Edition, revised and corrccled, wilh groat Additions. By R, P, Tymkitl, Esq., 
of the MIdd/o Temple, Bariistci-at-I,aw. 


In Knio. price 7s. M. hoards. 

B03S Olr SXIMCPX.B COIirXBACTS ASTB XHB AOXXOlif 
OX* ASSTIMFSIX. 


I In post Svo., price las. boards. 

AWSXETf’S KISTOBT OI* THE BAWS AJiT® COTXf- 
SXITBTIOTTS. 

A Guide to the History of the Laws and Constitutions of 

England, consisting of .Sl.v Lectures, delivered at the Colleges of Sairifs Peter 
nml Paul, Prior Park, Bath, in the pteaence of the bishop nnd his clergy. By 
I 'I7iomos CUsholme JlTKtey, Esq., of the Middle Temple, Barrlstev-at.Low, Pro- 
fessor of Law and Jurisprudence in those Colleges, 




NORTON. 


'b:x: os' appsaxs AaAmsx 0323>]EiH,s 

or REMOVAX. 

An Analytical Digest of the Statutes and Cases relating to 

e PrncliL'e of Appenls ugalnat Orders of netnoval; arranged on the pirinclple 
** Comyn's Digest,’* With a Supplement, containing the Acts, 0 ih 10 Viet, 
08 ! and 11 & 11! Viet. o. 81, with Notes ; and on Appendix of Forms. By i/cHcp 
iA» IJoilsson, Esq., Barrister-at-Law. 


Lately published, in See., price 15s. hoards, 

roSTER 0»r SCIRE rAClAS. 

A Treatise on the'Vi'rit of Scire Facias; with an Appendix 


SISSET OET ESTATES EOR XIEE. 

A Practical Treatise on the Law of Life Estates, Estates 


Second Edition. In Wmo. price 12s. boards. 

Tomrsows rRAcricAX suGCESTioiirs 570 

YOXrTKTG ATTORKTE’S’S. j 

A Second Edition, with Corrections and Additions, and the | 






VATTEl’S (M.) *iAW OF OTATEOOTS. 

New Edition, with Notes and (for the first time) a Copioi 

nilex. By J. Chilly , Esq., BaTriatcf-at- Law. 


Fifth Eilition. In I2mo. one Hiick yolumc, price 21s, 
SHBZ.FOKD>S HBAXl FBOPEStXV STATITXKS. 

The Real Property Statutes passed in the Reigns of William 

IV. und Victoria* including Prescription* Limitation of Actions, Abolition of 
Fines, &Cs, and Juagments, See. With Copious Notes and Forms of Deeds. 
Corrected and eniarged witb New Cases and Statutes. By ZemutrU Shelfvrti, 
Eaq,, Barmter-at-Lnw, Fifth Edltimi. 


Tidui BdUion. In 12mo. price ISs. hoards. 

£rHasXiX'OR3>'S XiA'Ur OF TXTHBS, 

The Acts for the Commutation of Tithes in England and 

forms, as seUkrI h, the Cotninisshiners t also the Reports as to Speciiil Adjadi- 
.‘Utloii, JVe., and the Phws. nw Third lldltloii, with a Siippiemtat, rontalaing 
he Acta 9 tti 10 Viet. c. 7:1, and 10 Ih 1 1 Viet. e. 104, and the receat Cases. 


Seconii Edition. la Mmo. prSccTs. Cd. lioanls. 

SKSI.FOItD ON- KIOH-WAVS. 

The General Highway Act, 5 & 6 Will. IV., e. 50 , and the 

Forms and general Kules for making and repnirliig Honda, Second Edition, yov- 
refti’d and enlarged. By Zvmtafd Shv^ford, Esij., BnrrK^ter-Al-Law. 


lu 12mo* price 8s. beards* 

A TXtXlATXSB 03V XAW OF THS BBSCSSKT 

OF Aior XKTTFSXAXE’S IRFAXg 33SXAXB; 
Comprising the Alterations made therein by Act of Par- 
inmentS & 4 Will. IV. c. 106. with full Explanatory Notes j and on the Distri- 
bution of an Intestate’s Personal Estate. 


In roy. 8vo, price 8a. boards. 

CAWOlf BAW, ETC. 

Readings dclirered before the Honourable Society of the 


ii\ 
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Xn 12mo. price lOe. 6d. boards. 

raavES’s piejicTzoAJC. tkisatisb ow the ops’ice 

AXSTB BI]"7XES OP COKOSTERS. 

With Forma and Precedents. By John Jervis, Esq. (now Lord 

Cliief Justice of Her Majesty’s Court o( Common Pieas). 


In SvOi price j£I 18s. boards. 

■VAWBEREIIirEBW’S (J.) IWSTITWXBS OP THE EAWS 
OP HOEEAIfB. 

Translated by J. Henry. 


A New Edition, in a pocKefc sise, price Ss, 6d. sewed. 
CEARKE’S STEW OAME-EAWS. 

Clarke’s New Game-Laws 5 being a Comprehensive Treatise 

upon that subject, comprising all the Statutes and Decisions of the Courts re* 
luting to every species of Game } and also to Deer, IXabbits, Woodcoebs, Snipes, 
FlsU, and Dogs, up to the present time, including the Appointment and Antbority 
of Gamekeepers, the Laws of Trespass in the Pursuit of Game, fkc. A Now Edition, 
corrected and enlarged, by a Barrister, wliich Includes the Acts of 1,2, fi, G, & 7 
Will, IV., relating to tlio Sale of Game, Informers, &c., and 2 & 3 Viet., relative 
to the time of the Expiration of Game Certificates, Power of Justloos, &c. 


In 12rao. price 8s. boards. 

FACTORS ARB BROKERS. 

A Treatise on the Laws relating to Factors and Brokers j 

with an Appendix of Statutes, Buies, Orders, and Regubitiona, &c. By JoAa A 
Muswll, B.A., of Gray’s.iim, Barrister-ac.Law. 


XnSvo. price 4s. Gd. 

REEVES'S TWO TRACTS. 

Reeves’s Two Tracts, showing that Americans born before 

the Independence arc by the Law of England not Aliena. 


oecona isuition. In 12nio, price 7s. fid, boards. 

PEKRTIBBOCKE’S ASTABYSIS OP THE CRIMIM-AI 
EAW. 

A Short Analysis of the Criminal Law of England, giving 0 

general and comprehensive View of Indictable Offences, their Punishments, ant 
' ith Observations. By CMrlet J^mmdtlocke, ut 


1 Temple, Esq., Barrlster-ot-Law. Second Eu..,u.., 
he Author, by Humjihret/ If'. Woolrych, Esq., of the Ii 


- full 

w Temple. 
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IICGS'S ACT JPOa THE ABOIilTBlOW OB' AaaESI. 

The Act for the Abolition of Arrest on Mesne Process in Civil 

Actions, and also the Acts 2 & 3 VIct. c. 39, and 8 & 4 VIct. e. 82, relating to or 
amending tlie same, with tile Eules, Orders, and Coses, ns decided in nli the 
Courts ; arranged according to their AppIicaWiity to the varions Sections, 
together with an Appendix of Forms, Stc. By M, Ings, Esq., Bnrrlster-nt-Lnw. 



SHEPHAan’S COX.OXrXAXi PaACTICE. 

Shephard’s Colonial Practice of St. Vincent. 

In IJino. price Cs. hoards. 

A PnACTICAE XaEATISB OBT IIU1.3.I1IES AIIB 
laaSGVEAaiTXEB IW IiA-W 

Showinff their Character, Distinctions, and Consequences. 

By Jlemy J/acnamara, Esq., of Uneoln’s.lnn, Special I’leader. 


In Sro. price ^£1 4a. boards. 

CXiAaX’S (C.) COX.OBrXAXi eaw. 

The Practice of the Court of Appeals from the Plantations, &c. 


In 4to. price i:s. boards. 

BHAEV'S EatBCUTOa’S ACCOTIErT-BOOIC. 

The Executor’s Account-Book 5 exhibiting a safe and easy 
Method of keeping Execntorslilp Accounts i with nn adequate Nnmhcr of Kniod 
Pages, so arranged us to he adapted to the Circumstances of every estate j and a 
Fictitious 111111, comprising a Variety of Bequests of Personal Property, the Ac- 
eonnts under wiiicli, from the Death of the supposed Testator, to the termination 
of the Exeentorship, are accurately arranged and posted on tlie plan proposed. 

Infallible Guidance to Executors under ony other Estate. By,Wm /I, Umdy, 
late of the Legacy Duty OBice, Somerset House j Author of “ Plain Instructions 
to Exeentorsand Administrators,'’ “ Plain Advice on Wills," &c. 


In 12ino. price 14a. hoards. 

THE EAW ABTE PHACTICE OP COKOHBK. 

By Richard Claris Sewell, E,sq., Barrister-at-Lavv, Fellow of 
Flagdalen College, Oxford, D.C.L., with eopious Forms and Precedents. Tliia 
hook is designed for the use ns vpeli of Legal as of Medical Coroners, The portion 
of the work on Medical Jurisprudence has been superintended and revised by 
medical gentlemen of high eminence and authority. 




STEVENS AND NORTON. 15 


In llmo. price Cs. 6d. bound. 

THE ajii*w JmXST cobmctsis to TAXcruimir 1 , 1853 . 

Being a List of the Judges and Officers of the dififerent 

Gourls fit Justice ; Counsel, with the Dates of their Call and Inns of Court j 
Special Pleaders. Conveyancers ; and a Complete and Accurate List of Certificated 
Attorneys. Notaries, &c„ In England and Wales, with the London Agents to 

Stamp DiitLs. To^which Le added! Table of Sheriffs, and Agents j Lists of 
Banl.-ersj Law and Public Officers! Circuits of the Judges, Quarter Sessions, 
&o., and a Variety of other Useful Matter. By ffilliam Powell, of the Inland 
Revenue Office. 


In 8vo. price 75. Cd. boards. 

SFXlSa'CXS OKT THE SFECXFICAVZOIT OF A FATEITT. 

A Treatise on the Principles relating to the Specification of a 

Patent for Invention \ showing the stnnd.ard by which the suAicleney of that in- 
strument Is to be tried. By ff'iltiam Speiive, Assoc. Inst. C. E,, Patent Agent. 


In i Tols. Bvo. price M 10s. hoards. 

BUKIT’S ECCXiESXASTICAX XtAW. 

The Ninth Edition, corrected, with very considerable Addi- 
tions, ineluding the Statutes and Cases to the present Time. By Hubert PhiUi- 
more, Advocate in Doctors’ Commons, Bnrrlster of the Middle Teraplo, Stc. 


Lately published, in 18mo. price Us. hoards. 

X.VXIZ.OWS xoibtt-stoch; conxFJiirzES 
■WIMDlKTa-UF ACTS, 1848 & 1849. 

The Winding-up Act, 1848, with Introduction, Notes, &e.i 

1849, with an Introduction, Notes, Practical Directions, Notes of Cases, and on 
Appendix of Porms used in the Winding-up of Joint-stock Companies. By 
J.M. Ludlow, Ksq., Barrister otLaw. 


The Supplement, containing the Winding-up Amendment Act, 1849, 
^c., &c., may be had by tlie purchasers of the hrst Act, price 7b. boards. 



In 12mo. price 6s. boards. 

CHA3&E*0CH:*S ‘POJMiCJi guxbe. 

Containing the Metropolitan and City of London Police Actsj 

with Notes of the Decisions which have occurred since the establishment of the 
Police Force. With a copious Index. By H. Chartiocif Esq,, of the Inner 




16 LAW BOOKS BTJBLtSHEB BY 


Inltliickvols. royal 8vo. price i!6 16s. 6tl. boanls. 

H.aKitssoa)jr*s AUTASiyTrcAi, 

A Digest of all the Reported Cases determined in the House 

of Lords, the several Courts of Common Law, In Banc and nt Nisi Prliia,«nii the 
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SIR RICHARD BETHELL, KNT., M.P. 

iieu majesty’s solioitor-gekeral, 

IS, 

■WITH I’BRMISSION, MOST BESPBCTFULIY DEDICATED, 


THE COMPIIEES. 



PREFACE. 


The long period of peace with which it has pleased 
Divine Providence to bless this country having 
been unhappily terminated by the unjust aggres- 
sions of Russia,, all questions connected with the 
conduct of War — the duties, obligations and liabi- 
lities of the officers of her Majesty’s navy and of our 
commercial marine, aflPeeting so intimately as they 
do the general interests of the nation as well as those 
of neutral powers — have assumed an importance 
comparatively unknown during the existence of the 
present generation. It has therefore been con- 
sidered expedient to place before the public, pro- 
fessional as well as commercial, in a compendious 
form, those great and universally recognized prin- 
ciples of international jurisprudence in relation to 
Maritime Warfare which have received the autho- 
ritative sanction of Lord Stowell and other great 
J udges in our own country, and have been followed 
in an equal spirit of liberality and enlightenment 
by the Courts of the United States. It must be 
gratifying to the people of England, as well as to 
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the world in general, to find that the views of en- 
larged humanity, in reference to privateering and 
die protection of neutral commerce, which have so 
honourably and consistently distinguished the Go- 
vernment of the United States, have been, we may 
say, recognized as a rule of the present War by her 
Majesty and her ally his Majesty the Emperor of 
the French. 

The Compilers feel great pleasure in acknow- 
ledging the valuable assistance which they have 
derived in the execution of their task from the de- 
cisions of the American Courts, — now first collected 
in any English treatise, — from the able writings of 
Mr. Chancellor Kent and Dr. Wheaton, and from 
the complete and lucid exposition of “ The Law re- 
lating to Officers of the Navy,” by Mr. Harris 
Prendergast of the Chancery Bar. 

19, Old Souare, Lincoln’s Inn, 

Jliril 27th, 1854'. 
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MARITIME WAR. 


Wae, says Vattel, is that state in which we prosecute 
our right by force. We also understand, by this terra, 
tlie act itself, or the manner of prosecuting our right 
by force : but it is more conformable to general usage, 
to understand this term in the sense we have annexed 
to it. “ War,” to use the language of Lord Bacon 
(Works, iii. 40), “ is one of the highest trials of rightj 
for, as princes and states acknowledge no superior upon 
earth, they put themselves upon the justice of God by 
an appeal to arms. 

“ War,” says Mr. Manning, in his Commentaries on 
the Law of Nations, p. 98, “ is the state of nations 
among whom there is an interruption of all pacific 
relations, and a general contention by force, authorized 
by the Sovereign.” 

As nature, continues Vattel, has given men no right 
to employ force, unless when it becomes necessary for 
self-defence and the preservation of their rights, the 
inference is manifest, that, since the establishment of 
political societies, a right, so dangerous in its exercise, 
no longer remains with private persons, except in 
those encounters where society cannot protect or defend 
them. In the bosom of society, the public authority 
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decides all tlie disputes of the citizen, represses vio- 
lence, and cheeks every attempt to do ourselves jus- 
tice with our own bauds. If a private person intends 
to prosecute his right against the subject of a foreign 
power, he may apply to the sovereign of Ids adver- 
sary, or to the magistrates invested with the public 
authority : and if he is denied justice by them, he 
must have recourse to his own sovereign, who is 
obliged to protect him. It would be too dangerous to 
allow every citizen the liberty of doing himself justice 
against foreigners ; as, in that case, there would not 
be a single member of the state who might not involve 
it in war. A right of so momentous a nature, — the 
right of judging whether the nation has real grounds 
of complaint, — whether she is authorized to employ 
force, and justifiable in taking up arms,— whether 
prudence will admit of such a step, — and whether the 
welfare of the state requires it,— that right can belong 
only to the body of the nation, or to the sovereign, 
her representative. It is doubtless one of those rights, 
without which there can be no salutary government, 
and vvbich are therefore called I'ights of Majesty. 

War is either defensive or offensive. He who takes 
up arms to repel the attack of an enemy, carries on a 
defensive wav. He, who is foremost in taking up 
muns, and attacks a nation that lived in peace with 
him, wages offensive war. The object of a defensive 
war is very simple : it is no other than self-defence. 
In that of offensive war^ there is as great a variety as 
in the multifarious concerns of nations ; but in general, 
it relates either to the prosecution of some rights, or 
to safety. We attack a nation with a view either to 
obtain something to which we lay claim, to punish her 
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for an injury she has done us, or to prevent one which 
she is preparing to do, and thus avert a danger with 
which she seems to threaten us. 

The sovereign, then, is the real author of war, which 
is carried on in his name, and by his order. The troops, 
officers, soldieis, and, in general, all those by whose 
agency the sovereign makes war, are only instruments 
in his hands. They execute his will and not their own. 
The arms and all the apparatus of whatever is pecu- 
liarly used in waging war, is to be classed among the 
instruments of war j and things which are eq[ually used 
at all times, subh as provisions, belong to peace, unless 
it be in certain' particular junctures, when those things 
appear to be specially destined for the support of war. 
Arms of all kinds, artillery, gunpowder, saltpetre, and 
sulphur, of which it is composed, ladders, gabions, 
tools, and all other implements for sieges, materials 
for building ships of war, tents, soldiers’ clothes, &c., 
these always belong to war. As war cannot be carried 
on without soldiers, it is evident that whoever has the 
right of making war, has also naturally that of raising 
troops. The latter, therefore, belongs likewise to the 
sovereign, and is one of the prerogatives of majesty. 

The power of levying troops, or raising an army, is 
of too great consequence in a state to be intrusted to 
any other than the sovereign. The subordinate au- 
thorities are not invested with it ; they exercise it by 
order or commission from the sovereign. But it is 
not always necessary that they should have an express 
order for the purpose. On those urgent exigencies 
which do not allow time to wait for the supreme order, 
the governor of a province, or the commandant of a 
town, may raise troops for the defence of the town or 
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province committed to their care; and this they do by 
virtue of the power tacitly given them by their com- 
mission in cases of this nature. 

This leads ns to a particular question nearly allied 
to the preceding. When a neighbour, in the midst 
of a profound peace, erects fortresses on our frontier, 
equips a fleet, augments his troops, assembles a power- 
ful army, fills his magazines,— in a word, when he 
maltes preparations of war, are we allowed to attack 
him with a view' to prevent the danger witli which w'e 
think ourselves threatened ? The answer greatly de- 
pends on the manners and character of thatneighboui’. 
We must inquire into the reasons of those preparations, 
and bring him to an explanation ; such is the mode of 
proceeding in Europe; and, if his sincerity be justly 
suspected, securities may be required of him. His 
refusal in this case would furnish ample indication of 
sinister designs, and a sufficient reason to justify us in 
anticipating them. 

In order to be justifiable in taking up arms, it is ne- 
cessary; first, that we have a just cause of complaint ; 
second, that a reasonable satisfaction has been denied 
ns; third, the ruler of the nation ought naturally to 
consider whether it be for the advantage of the state to 
prosecute his right by force of arms. But all this is 
not sufficient. As it is possible that the present fear 
of our arms may make an impression on the mind of 
our adversary, and induce him to do us justice, we owe 
this farther regard to humanity, and especially to the 
lives and peace of the subjects, to declare to that unjust 
nation, or its chief, that we are at length going to have 
recourse to the last remedy, and make use of open 
force for the purpose of bringing him to reason. This 
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is called declaring war. All this is included in the 
Roman manner of proceeding, regulated in their 
fecial law. They first sent their chief herald, called 
pater patratus, to demand satisfaction of the nation 
who had offended them ; and, if within the space of 
thirty-three days that nation did not return a satisfac- 
tory answer, the herald called the gods to be witnesses 
of the injustice, and came away, saying that the 
Romans would consider what measures they should 
adopt. The king, and in aftertimes the consul, here- 
upon asked the senate’s opinion ; and when war was 
resolved on, the herald was sent back to the frontier, 
where he declared it.” (Vattel, Book iii.) 

Among the ancient Germans this power belonged 
to the popular assemblies (Tacitus, De Morihus Qer- 
manoruin, cap. ii.), and the power was afterwards con- 
tinued in the same channel, and actually resided in 
the Saxon Wittenagemote; but in the monarchies of' 
Europe, which arose on the ruins of the feudal system, 
this important prerogative was generally assumed by 
the King, as appertaining to the executive department 
of government. 

In the United States of America, the power of de- 
claring war, as well ns of raising the supplies, is wisely 
confided to the legislature of the Union. (Kent’s 
Commentaries, i, 60.) During the middle ages, a 
previous declaration of war was held to be requisite 
by the laws of honour, chivalry, and religion; but in 
modern times the practice of a solemn declaration 
made to the enemy has fallen into disuse, and the 
nation contents itself with making a public declara- 
tion of war within its own territory, and to its own 
people. Grotius, indeed, considers a previous demand 
of satisfaction and a declaration, as requisite to a solemn 
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and lawful war ; and Puffendorff holds acts of hos- 
tility, which have not been preceded by a formal de- 
claration of war, to he no better than acts of piracy and 
robbery.— (Book viii. cap. 6, sect. 9.) Emerigon 
(TraitedesAssurames, u563) Is of thesaine opinion ; 
and Vattel (Book iii. cap. 4, s. 61), strongly recom- 
mends a previous declaration of war, as being required* 
by justice and humanity. Bynkershoeek (Queestiones 
J m*. Pnbl. b. i. cap. 2) maintains that a declaration of 
war is not requisite by the law of nations, and that, 
though it may very properly be made, it cannot be re- 
quired as a matter of international right, and cites 
many instances to show, that within tlie last two cen- 
turies wars have been frequently commenced without 
a previous declaration. 

Since the time of Bynkershoeek, it has become 
settled by the practice of Europe, that war may law- 
fully exist by a declaration which is unilateral only, 
without a declaration on either side. 

“War,” says Lord Stowell, in 2Vie Eliza Ann (1 
Dodson, 247), “ may exist without a declaration on 
either side. It is so laid down by the best tvriters on 
the law of nations. A declaration of war by one 
country only is not a mere challenge, to be accepted 
or refused at pleasure by the other. It proves the 
existence of actual hostilities on one side at least, and 
puts the other party also into a state of war, though he 
may, perhaps, think proper to act on the defensive 
only.” 

Again, in The Nayade (4 Rob. 2-52), Lord Stowell 
said : — “In order to legalize a war. it must not only 
be commenced or declared by one of the contestino- 
states, but such commencement or declaration must be 
made by that particular branch of the state which is 
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invested bj the constitution with this impoi-tant pre- 
rogative.” “If,” says Brooke, in his Abridgement, tit. 
Denixen, “all the people of England would make 
war with the King of Denmark, and the King 
(that is our own King) will not consent to it, this is 
not war; but when the peace is broken by ambassa- 
dors the league is broken.” Thus in the war declared 
by the United States against England, in 1812, hos- 
tilities were immediately commenced by the former 
power, as soon as the act of Congress was passed, 
without waiting to communicate to the English govern- 
jment any notice of the intention of war. 

It is necessary for a nation to publish the decla- 
ration of war for the instruction and direction of her 
own subjects, in order to fix the date of the rights 
which belong to them, from the moment of this decla- 
ration, and in relation to certain effects which the 
voluntary law of nations attributes to a war in form. 
Without such a public declaration of war, it would, in 
a ti'eaty of peace, be too difficult to determine those 
acts which are to be considered as the effects of war, 
and those that each nation may set down as injuries of 
W'bich she means to demand reparation. 

“A sovereign,” says Vattel (ub. sup. 64), “is not 
only to make the declaration of war public within his 
dominions, for tlie information and direction of his 
subjects, but he is also to make known his declaration 
of war to the neutral powers, in order to acquaint them 
with the justificatory reasons which authorize it, the 
cause which obliges him to take up arms, and to notify 
to them that such or such a nation is his enemy, that 
they may conduct themselves accordingly. This pub- 
lication of the war may be called declaration, and that 
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whicli is notified directly to the enemy denunciation; 
and, indeed, the Latin term is denunciatio helli. War 
is at present published and declared by manifestoes. 
These documents never fail to contain the justificatory 
reasons, good or bad, on which the party founds his 
right to take up arms. The manifesto, implying a 
declaration of war, or the declaration itself, printed, 
published and circulated throughout the whole state, 
contains also the sovereign’s general orders to his 
subjects relative to their conduct in the war.” With 
regard to the United States of America, war cannot 
lawfully he commenced without an act of Congress, and 
such act is, of course, a formal official notice to all the 
world, and equivalent to the most solemn declaration. 

“ When war is duly declared,” says Chancellor 
Kent, (1 — 63) “ it is not merely a war between this 
and the adverse government in their political charac- 
ters. Every man is, in judgment of law, a party to 
the acts of his own government, and a war between 
the governments of two nations, is a war between all 
the individuals of the one, and all the individuals of 
which the other nation is composed. Government is 
the representative of the will of all the people, and acts 
for the whole society. This is the theory in all govern- 
ments; and the best writers on the law of nations con- 
cur in the doctrine, that when the sovereign of a state 
declares war against another sovereign, it implies that 
the whole nation declares wai’, and that all the sub- 
jects of the one are enemies to all the sulyects of the 
other.” The inclinations of individuals, in relation to 
other states, are to be considered as bound by the acts 
of their government. This is a principle not lightly 
to be departed from ; it may, indeed, admit of an ex- 
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ceptions nuclei' possible circumstances, but these must 
be manifested by very clear overt acts, and supported 
by very strong proof. (Lord Stowell, 1 Robinson, 
118.) 

The declaration of hostilities may operate with a re- 
troactive force under special circumstances. Thus, in 
I'elation to The Herstelder and The Dankehaar, Hwtch. 
vessels seized before the declaration of hostilities with 
Holland, and subsequently condemned, Lord Stowell 
said (1 Rob. 116), “ Though we speak of the declara- 
tion of hostilities as issued September 15th, 1795, it 
must be kept in mind that the state of Holland was 
very ambiguous for several months preceding. Sub- 
sequent events have retroactively determined that the 
character of Holland, during the whole of that doubt- 
ful state of affairs, is to be considei'ed as hostile ; and 
that the propertj' of Dutch subjects seized under it, is 
to be treated as hostile; and although the declaration 
of hostilities has made this difference, that it gives 
the individual captors a right in the capture, instead 
of the Crown, that is a domestic regulation only,” 

“When hostilities have commenced, the first ob- 
jects tliat naturally present themselves for detention 
and capture are the persons and property of the enemy, 
found within the territory on the breaking out of the 
war. According to strict authority (Grotius, b. 3, 
c. 9, s. 4, c. 21, s. 29; Bynk. c. 2 & 7, Martens, 
b. 8), a state has a right to deal as an enemy with 
jiersonal property so found within its power, and to 
confiscate the property, and detain the persons as pri- 
soners of war; but this right has been largely modi- 
fied by vai'ious stipulations in treaties, which Emerigon 
considers an affirmance of common right or the public 
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law of Europe, and the general rule laid down by 
some of the later publicists is in conformity with this 
relaxation. {Kent, i. 63-4.) 

“The sovereign declaring war,” says Vattel {ubi sup. 
s, 63), “ can neither detain the persons nor the property 
of those subjects of the enemy who are within his 
dominions at the time of the declaration. They came 
into his oountiy under the public faith. By permit- 
ting them to enter and reside in his territories, he 
tacitly promised them full liberty and security for 
their return. He is, therefore, bound to allow them a 
reasonable time for withdrawing with their effects j 
and, if they stay beyond the time prescribed, he has 
a right to treat them as enemies,— as unarmed enemies, 
however. But if they are detained by an insur- 
mountable impediment, as by sickness, he must ne- 
cessarily, and for the same reasons grant them a suf- 
ficient extension of the term. At present, so far from 
being wanting in this duty, sovereigns carry their atten- 
tion to humanity still furtherj so that foreigners, who 
are subjects of the state .ugainst which war is declared, 
are very frequently allowed full time for the settle- 
ment of their affairs. This is observed in a particular 
manner with regard to merchants.” So long since as 
Magna Charta, it was provided that foreign merchants 
who were within the realm at the time of the com- 
mencement of the war — domiciled there— thoiigli at- 
tached, “without harm of body or goods until it be 
known how English merchants are treated by the 
enemy, shall be safe and well treated here, if our mer- 
chants are safe and well treated with them.” So, the 
judges in the time of Henry the Eighth declared, that if 
a Frenchman came to England before the war, neither 
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his person nor his goods should be seized ; and, again, 
the Statute of Staples (27 Edw. 3, c. 17) gave licence 
to foreign merchants residing is England when war 
commenced “ to have convenient warning of forty 
days, by proclaination, to depart the realm with their 
goods ; and if they ooiild not do it within that time by 
reason of accident, they were to have forty days more to 
pass with their merchandize, and liberty in the mean 
time to sell the same.” The United States of America, 
by Act of Congress (6th July, 1798, c. 73), adopted the 
same humane and enlightened policy. (The Anne Green 
and Cargo, 1 Gall. 292.) The Judges of the Supreme 
Court, in the case of Brown v. The United States 
(8 Crarich, 110), seem to have restored the ancient and 
sterner rule, so far as that country is concerned, (see 
also The Emulous, 1 Gall. 573). The principle upon 
which the British Government is prepared to act 
during the present war has been thus indicated by Lord 
Clarendon, who, in answer to a deputation of Russian 
merchants, on the 21st of March, 1854, stated "that 
the Government are disposed to respect the persons 
and property of all Russian subjects residing as mer- 
chants in this country to the full extent promised 
by the Emperor of Russia towards British subjects, 
and that all necessary measures will be adopted to 
enable them to remain unmolested in the quiet prose- 
cution of their business.” 

Even “where the intei’vention of hostilities puts 
the property of the enemy in such a situation that 
confiscation may ensue, unless some step is taken 
for that purpose, unless there is some legal declaration 
of the forfeiture, the right of the owner revives on the 
return of peace. This is an acknowledged prin- 
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clple in the Courts of Common Ijaw, bori'owed in all 
probability from the general law of nations.” (Lord 
Stowell, in the Nuestra Senora de los Dolores, Ed- 
wards, 60.) 

“ On the breaking out of a war, the citizens of a 
country are not bound to return home from countries 
other than those of the enemy, unless by the order 
of their government. But as to citizens in a hostile 
country, the declaration of war imports suspension of all 
further commerce with such country, and obliges them 
to return, unless they W'ould be involved in all the 
consequences of the hostile character.” (The Joseph, 
1 Gallison, 551.) 

In the case of the present war with Russia, a term 
of six weeks was allotted by the Queen, within which 
her subjects, resident in Russia, were to return to 
England, and the following declaration was issued 
with respect to Russian vessels in English ports : — 

" At the Court at Biic-kingliam Palace, the 29th day 
of March, 1854, 

“Present — The Queen’s Most Excellent Majesty in 
Council. 

“ Her Majesty being compelled to declare war 
against his Imperial Majesty the Emperor of all the 
Russias, and being desirous to lessen as much as pos- 
sible the evils thereof, i.s pleased, by and with the ad- 
vice of her Privy Council, to order, and it is hereby 
ordered, that Russian merchant vessels, in any ports 
or places within her Majesty’s dominions, shall be 
allowed until the 10th day of May next, six weeks 
from the date hereof, for loading their cargoes, and 
departing from such ports or places; and, that such 
Russian merchant vessels, if met at sea by any of her 
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Majesty’s ships, shall be permitted to continue their 
•voyage, if, on examination of their papers, it shall 
appear tliat tlieir cargoes were taken on board before 
the expiration of the above term ; provided, that 
nothing herein contained shall extend, or be taken 
to extend, to Russian vessels having on board any 
officer in the military or naval service of the enemy, 
or any article proliibited or contraband of war, or any 
despatch of or to the Russian Government. 

“ And it is hereby further ordered by her Majesty, 
by and with the advice of her Privy Council as afore- 
said, that any Russian merchant vessel which, prior 
to the date of this order, shall have sailed from any 
foreign port, bound for any port or place in her 
Majesty’s dominions, shall be permitted to enter such 
port or place, and to discharge her cargo, and after- 
wards forthwith to depart without molestation ; and 
that any such vessel, if met at sea by any of her 
Majesty’s ships, shall be permitted to continue her 
voyage to any port not blockaded. 

“ And the Right Hon. the Lords Commissioners of 
her Majesty’s Treasury, the Lords Commissioners 
of the Admiralty, and the Lord Warden of the Cinque 
Poi'ts, are to give the necessary directions herein as 
to them may respectively appertain. 

“ C. C. Greville.” 

The French Government issued the following order 
on the same subject : — 

“Art, 1. A dcday of six weeks, dating from this 
day, is granted to Russian trading vessels to leave 
French ports. Consequently, Russian trading vessels 
actually in our ports, or those which, having left 
Russian ports before the declaration of -war, shall 
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enter French ports, may enter anil complete their 
cargoes up to the 9tli of May inclusively. 

“ Art. 2. Such of these ships as should be captured 
by French cruisers, after having left the ports of the 
empire, shall be let free, if they can prove by their 
papers on board that they were making direct for 
their port of destination, and had not been yet able to 
reach it. (Signed) “ Dbouyn De Lhtjys.’' 

« March 27, 1854.” 


ALIEN ENEMY. 

An alien enemy is a person under the allegiance of 
the state at war with us. (Per Eyre, Ch. J. in /Spa- 
renbunjh v. Bannatijne, 1 Bos. & Pul. 173.) A dis- 
tinction has been taken between a permanent and a 
temporary alien enemy. A man is said to be perma- 
nently an alien enemy, when ho owes a permanent alle- 
giance to the state at war with us, his hostility being 
as permanent as his allegiance, beginning at the com- 
mencement of his country’s quarrel, and concluding 
only with the termination of the dispute ; but he, who 
does not owe a permanent allegiance to the state at 
war with ns, though he be himself engaged in actual 
combat against our forces, is not to be deemed a per- 
manent enemy, for his hostility endures no longer 
than his own individual interest or convenience may 
continue it. “A neutral,” said Lord Chief Justice 
Eyre, “can be an alien enemy only with respect 
to what he is doing under a local or temporary alle- 
giance to a power at war with ns ; when the allegiance 
determines, the character determines. He can have no 
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fixed cliaracter of alien enemy who owes no fixed alle- 
giance to our enemy, and has ceased to be in hostility 
against us, it being only in respect of his being in 
a state of actual hostility, that he was, even for a time, 
an enemy at all.” 

A person who, by the intervention of war, has 
become an alien enemy, cannot, a-fter the condemna- 
tion of his property in a Vice-Admiralty Court, pro- 
secute an appeal in the High Court of Admiralty:-— 
“ It is an universal disability under which he labours, 
and -which all courts are bound to notice. Whatever 
rights he might have possessed, pass to the crown. 
The officers of the crown might, if they had thought 
proper, have defended the claim ; and, if they had 
succeeded in obtaining a reversal of the sentence, the 
king would have been entitled to the whole, instead of 
a proportion of the property. But, to the party liim- 
selfj the Court can assign nothing, nor has it the power 
of attending to his claims in any manner. It is under 
an obligation of shutting its ears against bis com- 
plaints. The cases which have been cited from Dallas, 
by Dr. Stodclart, (Sffltee of Georgia v. JBraikford, 
ij’c.) appear to be of a different kind. I have not had 
no opportunity of looking into them, but they appear 
to have been personal actions. It has not been much 
the practice in modern times, to proceed against the 
property of enemies found in the country ; but, it 
is no where laid down as law, that an inquest of 
office might not now be had, and the property confis- 
cated. I remember a proceeding to that effect in the 
American War: and there can be no doubt that the 
law remains perfectly the same as it was at that time. 
It is said, that I may suspend the present proceedings. 
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and give the party an opportunity of renewing his 
claim on the return of peace. But this is a greater 
privilege than an alien friend or any other person 
could demand from the Court. Such a suspension 
would be an act of injustice to the party in possession 
of the sentence. The principle has been so fixed in 
the Admiralty Courts, that even in cases of I’ansom, 
which were formerly in England legal contracts, and 
contracts arising out of the events of the war, the 
ransom could not be put in suit on the part of the 
enemy; proceedings were always carried on in the 
name ofthehostagesuingforbis liberty. (Lord Stowell 
in The Rebecca, 5 Rob. 102.) 

The general rule of the common law, however, is 
relaxed where the alien enemy is under the protection 
of the sovereign, as where he comes into the kingdom 
after the war by licence; or, being there at the time of 
the wai’, is permitted to continue liis domicil; or, 
where the contract upon which suit is brought — upon 
wages for example, arises out of a trade licensed by 
the government. (Crawford and Others v. The W'il' 
Ikun Penn, Peters Cire. C. R. 106; The Charlotte, 
Dodson, 212 ; The Maiia Theresa, ib. 303 ; The 
Vroro Maria, ib. 234; The Frederick, ib. 266.) 


HOSTILE CHARACTER. 

Blit besides those persons who are alien enemies 
strictly so called, as actually bearing arms against one 
of the belligerent nations, or being liable to be called 
upon to bear arms against her by the obligation of 
their allegiance, we have to consider a hostile relation 
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of a mucli more complicated nature, the relation that 
exists between a belligerent nation, and that class of 
persons, who, though they be not, during a whole war, 
nor even at a particular period of it, enemies in the 
strict sense of the word, absolutely and in all respects, 
yet must he deemed alien enemies to certain intents 
and purposes of a commercial nature J so that their pro- 
perty may, for the most part, be taken as prize, ac- 
cording to the laws of war between adverse belli- 
gerents. Therefore, when we speak of an hostile 
character, it is to be understood to imply, not hostility 
to all intents and purposes, but only that degree of 
hostility vvhicli attaches to paitieular property, and 
which has been held to authorize the seizure of it. 

The hostile character thus understood may be ac- 
quired in several ways. “ It cannot be doubted,” 
said Lord Stoweil, in his judgment on The From Anna 
Catharina (5 Rob, 161), " that there are transac- 
tions so radically and fundamentally national as to 
impress the national character, independent of peace 
or war, or the local residence of the parties. The 
produce of a person’s own plantation in the colony of 
the enemy, though shipped in time of peace, is liable 
to be considered as the pi'operty of the enemy, by 
reason that the proprietor has incorporated himself 
witli the permanent interests of the nation, as a holder 
of the soil, and is to be taken as a part of that 
country in that particular transaction, independent 
of his own personal residence and occupation.” So 
too in the ease of The Phoenix (6 Rob. 21), Lord 
Stoweil said : “ Certainly nothing can be more de- 
cided and fixed, as the principle of this Court, 
and of the Supreme Court, upon every solemn argu- 
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inent there, that the possession of the soil does im- 
press upon the owner the character of the oountiy, 
as far as the produce of that plantation is concerned 
in its transportation to any other country, whatever 
the local residence of the owner may be. This has 
been so repeatedly decided both in this, and the 
Superior Court, that it is no longer open to discussion. 
No question can be made on the point of law at this 
day. First, then, it appears that the produce of the 
liostile soil is to be considered as bearing a hostile 
character; and, certainly, if any property ought to be 
considered as bearing such a character at all, for pur- 
poses of seizure, nothing can be more reasonable than 
that the tracts of the enemy’s land, one of the greatest 
sources, and, as some have supposed, the sole source 
of national wealth, should be regarded as legitimate 
prize. That the interest of friends may sometimes be 
involved in our vengeance upon enemies, is a matter 
which it is natural to regret, but impossible to avoid. 
The administration of public rules admits of no private 
exceptions, and he, who clings to the profits of a hostile 
connection, must be content to bear its losses also. 
Secondly, it will be found that a settlement in a hostile 
jurisdiction, whether it be by residence, or merely 
by the maintenance of a commercial establishment, 
impresses on the person so settling the character of 
the enemies among whom be settles, in regard to such 
of his commercial transactions as are comieoted with 
that settlement.” The reasonableness of this principle, 
says Chancellor Kent (i. 82"), will be acceded to by 
all maritime nations ; and it was particularly recog- 
nized as a valid doctrine by the Supreme Court of the 
United States in Bentzon v. Boyle (9 Cranoli, 191). 
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The ship President (5 Rob, 277) was taken on a 
voyage from the Cape of Good Hope, then in pos- 
session of the Dutch, at war with us, to Europe, and 
claimed for Mr. J. Emslie, as a subject of America. 
It appeared that he had been a Biitish-born subject, 
who had gone to the Cape daring the preceding war, 
and had been employed as American Consul there. 
Lord Stowell said, “the Court must, I think, surrender 
every principle on which it has acted in considering 
the question of national character if it were to restore 
this vessel. The claimant is described to have been 
for many years settled at the Cape, with an established 
house of trade, and as a merchant of that place, and 
must be taken as a subject of the enemy’s country,” 

There prevailed, indeed, in the earlier part of the 
last war, a very general misapprehension among the 
American merchants, that they were entitled to retain 
the entire privilege of the American character, not- 
withstanding a residence and occupation in any other 
country, a misapprehension which had to be corrected 
by a great number of decisions in our Courts. In The 
Anna Catharina (4 Rob. 107), a gentleman had been 
at first described as an American merchant, but upon 
further proof being required by the Court, he was de- 
scribed as a person having a house of trade, and actually 
living at Curagoa, then a Dutch possession, “ He is 
undoubtedly,” said Lord Stowell, “to be considered as 
an enemy at the commencement of this transaction, 
Holland being, at that period of time, the enemy of 
this country.” 

In the case of The Indian Chief (3 Rob. 12), Lord 
Stowell said, “ No position is more established than 
this, that if a person goes into another country, and 
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engages in trade, and resides there, he is, by the law of 
nations, to be considered as a member of that country.” 

In the case of M‘Connel v. Hector (3 Bos. & Pul. 
113), Lord Alvanley said, “While an Englishman 
resides in a hostile country, he is a subject of the coun- 
try,” So, in De Laneville v. Phillips (2 New Eep. 
97), the Court, on discovering that the plaintiff was 
resident in an enemy’s country, refused to afford her 
relief. Upon the same principle, a foreigner lawfully 
residing within the British dominions has been held to 
ho, for various commercial purposes, a British subject. 
In the case of The Indian Chief (b Rob. 12), a cargo, 
which belonged to Mr. Millar, an American Consul, I'e- 
sident at Calcutta, and which had been taken in trade 
with the enemy, was condemned as the property of a 
British merchant engaged in illegal commerce. “ It is 
said to be hard,” observed Lord Stowell, “ that Mr. 
Millar should incui' the disabilities of a British sub- 
ject, at the same time that he receives no advantage 
from that character ; hut I cannot accede to that repre- 
sentation, because he is in the actual receipt of the 
benefit of protection for his person and commerce 
from British arras and British laws ; under an exist- 
ing British administration in the country, he may be 
subject to some limitations of commerce incident to 
such establishments, which would not occur in Europe, 
but he must take Iiis sitnation with all its duties, and 
amongst those duties, the duty of not trading with the 
enemies of this country.” 

Chancellor Kent states (i. 83), that this prin- 
ciple— that, for all commercial purposes, the domicil 
of the party, without reference to the place of birth, 
becomes the test of national character — has been 
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repeatedly and explicitly admitted in the Courts of the 
United States; if he resides in a belligerent country, 
his property is lial)le to be captured as enemy’s pro- 
perty ; as if he resides in a neutral country, he enjoys 
all the privileges and is subject to all the inconveniences 
of the neutral trade. The general rule is, that a person 
living bond, fide in a neutral country is fully entitled 
to carry on a trade to the same extent as the native 
merchants of the country in which he resides, pro- 
vided it is not inconsistent with his native allegiance. 
(Lord Stowell, The Emanuel, 1 Rob. 296.) The 
same doctrine seems to have been decided, even beyond 
the reservation of native allegiance, in the case of The 
Danous (4 Rob. 255), which was determined before 
the Lords, 1802. In this case, a British born sub- 
ject, resident at the English factory at Lisbon, was 
allowed the benefit of a Portuguese character, so far 
as to render his trade with Holland, (then at war with 
England, but not with Portugal,) not impeachable as 
an illegal trade. It is true, that in the case of De 
Metton V. De Mello (2 East, 234; 2 Camp, 420), 
Lord Ellenborough does not notice these decisions; 
but the observations of his Lordship in that case, par- 
ticularly wlien coupled with the concluding part of 
his judgment, which advised that the plaintiff should 
go back to the Court of Admiralty, and have the 
matter set right there, appear to amount to nothing 
like a denial of the above doctrine. The same rule 
was afterwards applied to a natural born British sub- 
ject domiciled in the United States, and it was held 
tliat he might lawfully trade to a country at war with 
England, but at peace with the United States. {Belly. 
ii’e-W, M. & 8. 726.) 
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A British born subject may, by his employment 
and residence in a foreign country, acquire a new 
national character for commercial purposes; but he 
cannot shake off his allegiance to his native country, 
or divest himself altogether of his British character 
by a voluntary transfer of himself to another country. 
For the mere purposes of trade, he may, indeed, trans- 
fer himself to another state, and may acquire a new 
national character. An English subject, resident in a 
neutral state, is at liberty to trade with the enemy of 
this country in all articles, with the exception of those 
which are of a contraband nature ; but a trade in such 
ai'ticles would be contrary to his allegiance, (T/ie 
Ann, Dodson, 222.) 

As to the question what constitutes residence to 
liostile purpose, within the meaning of the laws of 
war, the intention of remaining, animus manendi, 
appears to be the chief point that must bo determined 
by the tribunals. “I do not,” said Lord Stowell, in 
TheBernon (1 Robinson, 102), “ mean to lay down so 
harsh a rule as that two voyages from France should 
make a man a Frenchman ; but the claimant appears 
to have had a continuous I’esidence there during the 
interval of his voyages, and to have had that residence, 
also, Tvith an intention of remaining.” From tlie 
whole of that case, it appears that the intention of 
remaining, the animus manendi, is the chief point to be 
considered by the Coart in determining what shall be 
deemed a residence.” 

“ Of the few principles,” says Lord Stowell, in The 
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Harmony (2 Rob. 324), “ that can be laid down gene- 
rally, I may venture to hold that time is the grand 
ingredient in constituting domicil ; I think that 
hardly enough is attributed to its effects; in most 
cases it is unavoidably conclusive; it is not unfre- 
qnently said, that if a person comes only for a special 
purpose, that shall not fix a domicil. This is not 
to be taken in an unqualified latitude, and without 
some respect had to the time which such a purpose 
may or shall occupy ; for if the purpose he of a 
nature that may probably, or does actually, detain 
the person for a great length of time, I cannot but 
think that a general residence might grow upon the 
special purpose. A special purpose may lead a man 
to a country, where it shall detain him the whole of 
his life. A man comes here to follow a law suit; it 
may happen, and, indeed, is often used as a ground of 
vulgar and unfounded I’eproach (unfounded as matter 
of reproach, though the fact may be true) on the laws 
of this country, that it may last as long as himself. 
Some suits are famous in our juridical history for 
having even outlived generations of suitors. I can- 
not but think that, against such a long residence, 
the plea of an original special purpose could not be 
averred; it must be inferred in such a case, that 
other purposes forced themselves upon him, and mixed 
themselves with his original design, and impressed 
upon him the character of the country whei’e he re- 
sided. Suppose a man comes into a belligerent country 
at or before the beginning of a war, it is certainly 
reasonable not to bind him too soon to an acquired 
character, and to allow him a fair time to disengage 
himself ; but if he continues to reside during a good 
part of the war, contributing, by payment of taxes 
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and other means, to the strength of that country, I am 
of opinion that he could not plead his special purpose 
with any effect against the rights of hostility. If he 
could, there would be no sufficient guard against the 
fraud and abuses of masked, pretended, original, and 
sole purposes of a long continued residence. There 
is a time which will estop such a plea ; no rule can 
fix the time a priori, but such a time there musi be. 

“ In proof of the efficacy of mere time, it is not, im- 
pertinent to remark, that the same quantity of business 
which would not fix a domicil in a certain space of 
time, would, nevertheless, have that effect, if distri- 
buted over a larger space of time. Suppose an Ame- 
rican comes to Europe with six contemporary cargoes, 
of which he had the present care and management, 
meaning to return to America immediately; they 
would form a different ease fi-om that, of the same 
American, coming to any particular country of Europe, 
with one cai-go, and fixing himself there to receive 
five remaining cai'goes, one in each year successively. 
I repeat, that time is the great agent in this matter ; it 
is to he taken in a compound ratio, of the time and 
the occupation, with a great preponderance on the 
article of time. Be the occupation what it may, it 
cannot happen, but with few exceptions, that mere length 
of time shall not constitute a domicil.” (See also The 
Ann Greene and Cargo, 1 Gallison, 284.) 

So, in The Diana (5 Rob. 60), Lord Stowell decided 
“that mere recency of establishment would not avail, 
if the intention of making a permanent residence there 
was fully fixed upon the party.” In The Venus (8 
Cranch, 253), the decisions of the English courts on 
the subject of national character acquired by residence 
are fully confirmed by the American judges. 
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Where, however, there is not an intention to remain, 
the abode is not considered as a residence to any hostile 
purpose. The case of Hm Ocean (5 Rob. 90) was, that 
of a claim given on behalf of a British born subject, 
who had been settled as a merchant at Flashing, but 
who, on the appearance of approaching hostilities, had 
taken means to move himself, and return to England. 
The affidavit of the claimant stated, that, in July, 1803, 
he actually effected his escape, and returned to this 
country ; that he had actually dissolved his partnership ; 
and that he had continued to reside in Holland after 
the war only under the detention so unwarrantably 
applied to all Englishmen resident in the country of 
the enemy at the bi'caking out of hostilities. “ Under 
these circumstances,” said Lord Stowell, “ it would, I 
think, be going farther than the principle of law re- 
quires, to conclude this person, by his former occupa- 
tion, and by his constrained residence in France, so as 
not to admit him to have taken himself out of the 
effect of supervening hostilities by the means which 
he had used for his removal.” The same point is 
incidentally hut decisively laid down by Lord Ellen- 
borough, in the cases of Bromley v. Heseltine(l Camp. 
76), and O' Mealy v. Wilson (ib, 482). 

On the other hand, the native character easily 
reverts, and it requires fewer circumstances to consti- 
tute domicil in the case of a native subject, than to 
impress the national character on one who is originally 
of another country. The case of the Virginie (5 Rob. 
98) was that of a M. Lappierre, who, by birth a 
Frenchman, was present in a French colony, where he 
shipped goods for France. The goods were captured, 
and he put in his claim as a merchant of America, 
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where he had resided before his coming to the French 
colony. Lord Stowell said : — “ If it could be inferred 
that he had been originally a French merchant, and 
was, at the time of shipment, resident in St. Domingo, 
and shipping property to old France, I should have 
hesitation in considering him as a Frenchman. Had 
the shipment been made for America, his asserted place 
of abode, it might have been a circumstance to be set 
in opposition to his present residence, and might afford 
a presumption that he was in St. Domingo only for 
temporary purposes. JBut this is a shipment to France, 
from a French colony, and if the person is to be taken 
as a native of France, the presumption would be, that 
be had returned to his native character of a French 
merchant.” 

Where a citizen, a native of the United States, emi- 
grated before a declaration of war to a neutral country, 
there acquired a domicil, and afterwards returned to 
the United States during the war, and I’eacquired his 
native domicil, he became a redintegrated American 
citizen, and could not afterwards, flagrante hello, ac- 
quire a neutral domicil by again emigrating to his 
adopted country. (The. Bos Sermanos, 2 Wheat. 76 j 
The Ann Greene and Cargo, 1 Gallison, 284.) 

Where the intention of remaining exists voluntarily 
and without restraint, the commercial residence is 
usually held to be complete, whether it he a literal and 
actual, or only an implied residence. In The Indian 
Chief (3 Rob. 12), it was objected against the claim of 
the captor-s, that the residence of an American in Cal- 
cutta was not a residence among British belligerents; 
that the Mogul, having the imperial rights of Bengal, 
the King of Great Britain does not hold the British 
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possessions in the East Indies in the right of the sove- 
reignty j and that, therefore, the character of British 
merchants does not necessarily attach on foreigners 
locally resident there. This objection was thus over- 
ruled by Lord Stovvell: “Taking it that such a para- 
mount sovereignty on the part of the Mogul princes 
really and solidly exists, and that Great Britain cannot 
be deemed to possess a sovereign right there, still it is 
to be remembered that wherever even a mere factory 
is founded in the eastern parts of the world, European 
persons, trading under the shelter and protection of 
those establishments, are conceived to take their na- 
tional character from that association under which they 
live and carry on their commerce. It is a rule of the 
law of nations, applying peculiarly to those countries, 
and is different from what prevails ordinarily in Europe 
and the western parts of the world, in which men take 
their pi’esent national character from the general cha- 
racter of the country in which they are resident; and 
this distinction arises from the nature and habit of the 
countries. In the western parts of the world, alien 
mercliants mix in the society of the natives, access and 
intermixture are permitted, and they become incorpo- 
rated to almost the full extent. But in the east, from 
the oldest times, an immiscible character has been kept 
up, foreigners are not admitted into the general body 
and mass of the society of the nation. They continue 
strangers and sojourners, as all their fathers were ; not 
acquiring any national character under the general 
sovereignty of the country, and not trading under any 
recognised authority of their own original country, 
they have been held to derive their present character 
from that of the association or factory under whose 
c 2 
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protection they live and carry on their trade. With 
respect to establishments in Turkey, it was declared, 
in the case of Mr. Fremeaux, in the last war, that a 
merchant carrying on trade at Smyrna, under the pro- 
tection of the Dutch Consul at Smyrna, was to be 
considered as a Dutchman, and, in that case, the ship 
and goods belonging to Mr. Fremeaux being taken 
after the order of reprisals against Holland, were con- 
demned as Dutch property. So in China, and I may 
say generally throughout the East, persons admitted 
into a factory, are not known in their own peculiar 
national character, and not being admitted to assume 
the character of the country, they are considered only 
in the character of that association or factory. I re- 
member perfectly well, in the case of M. Constant de 
Rubecque, it was the opinion of the Lords, that, 
although he was a Swiss by birth, and no Frenchman, 
yet if he had continued to trade in the French factory 
in China, which he had fortunately quitted before the 
time of capture, he would have been liable to be con- 
sidered as a Frenchman. I am, however, inclined to 
think, that these considerations are unnecessary, be- 
cause, though the sovereignty of the Mogul is occa- 
sionally brought forward for purposes of policy, it 
hardly exists otherwise than as phantom. It is not 
applied in any way for the actual regulation of our 
establishments. This country exercises the power of 
declaring war and peace, which is among the strongest 
marks of actual sovereignty, and if the high, or as I 
may almost say, this empyrean sovereignty of the 
Mogul is sometimes brought down from the clouds as 
it were, for purposes ofpolicy, it by no means interferes 
with that actual authority which this country and the 
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East India company, a creature of this country, exer- 
cises there with full effect. The law of treason, I ap- 
prehend, would apply to Europeans, living there, in 
full force 5 it is nothing to say, that some particular 
parts of our civil code are not applicable to the reli- 
gious or civil habits of the Mahomedan or Hindoo 
natives, and that they are, on that account, allowed to 
remain under their own laws. I say this is no excep- 
tion, for, with respect to internal regulations, there 
is amongst ourselves, in this country, a particular 
sect, the Jews, that, in matters of legitimacy, and 
on other important subjects, are governed by their 
own particular regulations, and not by all the 
municipal laws of this country, some of which 
are totally inapplicable to them. It is besides ob- 
servable, that our own acts of parliament, and our 
public treaties, have been by no means scrupulous, in 
later times, in describing the country in question, as 
the territory of Great Britain. In the American 
treaty, the particular expression occurs, that the citizens 
of America shall be admitted, and hospitably received 
in all the sea-ports and harbours of the British ter- 
ritories in India. The late case in the Court of King’s 
Bench, Wilson v. Marrayat (8 T. R. and 1 Bos. & 
Pul. 430), arising upon the interpretation of that 
treaty, and in which it appears to have been the in- 
clination of that court to hold our possessions in India 
to come within the operation of the Navigation Acts, 
gave occasion to an act of parliament, in which the 
term British territory is borrowed from the treaty. 
There is likewise a general act, of 37 Geo. 3, c. 117, 
for the allowance of neutral traders in India, which 
expressly uses the same term, reciting that it is 
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expedient, that the ships and vessels of countries 
and states, in amity with his Majesty, should be al- 
lowed to import goods and commodities into, and ex- 
port the same from, the British territories in India. 
It is, besides, an obvious question, to whom are the 
credentials of this gentleman, as consul, addressed? 
certainly to the British government, to the East India 
company, and not to the Mogul. What is the condition 
of a foreign merchant residing there ? From atten- 
tion to the argument of a gentleman, whose I'esearches 
have been particularly turned to subjects connected 
with the East, I have made inquiry of a person of 
the greatest authority on such a subject, who is just 
returned from the highest judicial situation in that 
country, and the result is, as on general principles I 
should certainly have expected, that a foreign mer- 
chant, resident there, is just in the same situation with 
a British merchant, subject to the same obligations, 
bound by the same duties, and amenable to the same 
common authority of British tribunals.” It being 
insinuated in the same case, as a further objection, 
that Mr. Millar was not a general merchant of Cal- 
cutta, Lord Stowell shortly observed upon it in these 
words : “ Whether he was a general merchant or not 
is totally immaterial, for if this was even his first 
adventure, still, in this transaction, he must be taken 
as a merchant, and can be considered in no other 
character. 

When a person has fixed his residence in a hos- 
tile or neutral country, with a voluntary intention of 
remaining, his national character, communicated by 
that residence, will not be divested by liis periodical 
absence on account of professional avocations. The 
Junge B.uiter,\ Acton, 116.) On the other hand a 


DOMICIL. 


31 


mercliant Laving a fixed residence, and carrying on 
business at the place of Lis birth, does not acquire a 
foreign commercial character by occasional visits to a 
foreign country. {The Nereide, 9 Cranch, 388.) 

It is not invariably necessary in order to impress 
a man with a national characterj that his residence in 
the hostile or neutral country should be personal. A 
merchant trading to a foreign nation does not, indeed, 
as a rule, contract the character of that nation by the 
I’esidence of a stationed agent, but when the agent so 
residing performs duties for his employer, which im- 
ply that this employer considers himself as being vir- 
tually a resident of the country, where in fact his 
agent resides, that is, in short, where the agent in- 
stead of being the mere factor, becomes the deputy of 
his employer, the latter seems sufficiently invested 
with the national character by the residence of his 
agent. In The Anne Catherina (4 Robinson, 107), 
a contract had been made with a hostile goverment; 
a contract which, from the peculiar privileges annexed 
to it, not only placed the contraetoi-s, being neutrals, 
upon the footing of Spanish subjects, but perhaps 
might be considered as going further still, and giving 
them privileges to which a Spanish merchant, merely 
as a native subject of Spain, would probably not have 
been admitted. For the purpose of executing this 
contract, the merchants engaged in it thought fit not 
indeed to reside themselves in the hostile territory, but 
to commission an agent, who did reside there. On 
this residence by agent Lord Stowell thus animad- 
verted in his judgment: — “It is not indeed held in 
general cases, that a neutral merchant, trading in 
an ordinary manner to the country of a belligerent 
does contract the character of a person domiciled 
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there by the mere residence of a stationed agent ; be- 
cause in general cases the effect of such a residence 
is counteracted by the nature of the trade, and the 
neutral character of the British merchant himself. 
But it may be very different where the principal is 
not trading on the ordinary footing of a foreign mer- 
chant, bat as a privileged trader of the enemy. There 
the nature of his trade does not protect him ; on the 
contrary, the trade itself is the privileged trade of the 
enemy, putting him on the same footing as their own 
subjects, and even above it.” 

This principle is fully confirmed by the American 
Courts. Where a person is engaged in the ordinary or 
extraordinary commerce of an enemy’s country, upon 
the same footing and with the same advantages as 
native resident subjects, his property employed in 
such trade is deemed incorporated into the general 
commerce of that country and subject to confiscation, 
be his residence where it may. (San Jose Indiana, 
2 Gallison, 268.) A shipment made by a house in 
the enemy’s country, on account and risk of a 
bond fide and exclusively neutral partner or house, is 
not subject to confiscation as prize of war, and the 
same principle applies in the converse case of a part- 
ner or agent, domiciled in the enemy’s country, and 
making shipment to his neutral house, or principal, 
on the exclusive account of the latter. ( J6.) 

A person holding the office of Consul in a foreign 
state, though he does not reside there himself, but com^ 
mils his whole duty to Vice-Consuls, must be deemed 
to be virtually a resident of that state where the com- 
mission of his ofiice implies him to reside ; and the ap- 
pointment of deputies is a proof that he still considers 
himself as retaining the office to which this implied 
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residence attaches, though he may have found it con- 
venient to avoid the personal burden of its functions. 
In The Dree Dehroeders (4 Rob. 232), the claimant, 
■who represented himself as an American, stated in his 
affidavit, that the government of the United States had 
appointed him Consul-General for Scotland, but that 
he had not yet acted further in that capacity than to ap- 
point deputies. Lord Stowell said, “ It will be a strong 
circumstance to affect him with a British residence, as 
long as there are persons acting in an official situation 
here, and deriving their authority from him. (See also 
Vattel, B. 4, c. 8, s. 114j The Indian Chief, 3 Rob. 
22 .) 

To establish the animus manendi, the external cir- 
cumstances need not be notorious or numerous ; the 
intention of remaining will still be the decisive proof. 
In The Jonge Klassina (5 Rob. 297), the claimant, 
wishing to persuade the Court that he was not to be 
deemed a resident in the hostile country, pleaded that 
he had no fixed counting-house there. Lord Stowell 
said, ''That he had no fixed counting-house in the 
enemy’s country will not be decisive. How much of 
the great mercantile concerns of this kingdom is carried 
on in coffee-houses ? A very considerable portion of 
the great insurance business is so conducted. It is in- 
deed a vain idea, that a counting-house or fixed esta- 
blishment is necessary to make a man a merchant of 
any place : if he is there himself, and acts as a merchant 
of that place, it is sufficient ; and the mere want of a 
fixed counting-house there will make no breach in the 
mercantile character, which may well exist without 
it.” 

Persons affected with hostile residence, in a hos- 
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tile or neutral country, are to be deemed enemies only 
with reference to the seizure of so much of their com- 
merce as is connected with that residence or establish- 
ment. Lord Stowell lays it down, in The Jonge Klas- 
sina (5 Rob. 297), “ That a man having mercantile 
concerns in two countries, and acting as a merchant 
of both, must be liable to be considered as a subject of 
both, with regard to the transactions originating re- 
spectively in those countries.” So, too, in The Her- 
man (4 Rob. 228), Lord Stowell said, “ The personal 
domicil of the claimant is at EtObden, where he re- 
sides, and has a house of trade; he is only connected 
with this country by his partnership in a house here, 
which is to be taken in a manner as collateral, and 
secondary to his house at Enibden ; that he may carry 
on trade with the enemy at Ins house in Embden can- 
not be denied, provided it does not originate from his 
house at London, nor vest an interest in that house.” 

The ca.se of The Portland, and nine other ships 
(3 Rob. 41), still more precisely establishes the dis- 
tinction, in respect of liability to capture, between the 
trade which a merchant may be carrying on to his 
hostile, and that which he he may be carrying on to his 
neutral establishment. I'he claimant resided in a 
neutral territory, but he had two settlements, or places 
of resort for his business ; one in a neutral territory, 
and the other in a hostile country, at Ostend. Lord 
Stowell said, “As to the circumstance of his being 
engaged in trading with Ostend, I think it will be diffi- 
cult to extend the consequences of that act, whatever 
they may be, to the trade which he was carrying on at 
Hamburgh, and having no connection with Ostend ; 
because, call it what you please, a colourable cliarac- 
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ter as to the trade carried on at Ostend, I cannot think 
that it will give such a colour to his other commerce as 
to make that liable for the frauds of his Ostend trade; 
as far as the person is concerned, there is a neutral 
residence ; as far as the commerce is concerned, the 
nature of the transaction and the destination are per- 
fectly neutral, unless it can be said that trading in an 
enemy’s commerce makes the man, as to all his con- 
cerns, an enemy ; or that, being engaged in a house of 
trade in the enemy’s country, would give a general 
character to all his transactions. I do not see how 
the consequences of Mr. Osterineyev’s trading to Os- 
tend can affect his commerce in other parts of the 
world. I know of no case, nor of any principle, that 
would support such a position as this, — that a man 
haying a house of trade in the enemy’s country, as 
well as in a neutral country, should be considered in 
his whole concerns as an enemy’s merchant, as well in 
those which respected solely his neutral house, as in 
those which belonged to his belligerent domicil.” (See 
1 Camp. 76.) 

As by the commencement of a residence in a hostile 
state, a hostile character is acquired, so it is terminated 
by the cessation of that residence. This is decided in 
the case of The Indian Chief (3 Bob. 12). 

“It is a doctrine, supported by strong principles 
of equity and propriety,” said Lord Stowell, in The 
Vigilantia (1 Bob, 13 ; see also The Portland, 3 Rob. 
41), “ that there is a traffic which stamps a national 
character in the individual, independent of that cha- 
racter which mere personal residence may give. And 
it was expressly laid down in the case of The Nancy 
and other ships, which was heard before the Lords on 
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the 9th of April, 1798, that if a person entered into a 
house of trade in the enemy’s country, in time of war, 
or continued that connection during the war, he should 
not protect himself by mere residence in a neutral 
country.” — This position, that he who maintained an 
establishment, or house of commerce, in a hostile coun- 
try, is to be considered as impressed with a hostile 
character, with reference to so much of his commerce, 
as may be connected with that establishment, is con- 
firmed by a great variety of other cases ; which prove, 
too, that the rule is the same, whether he maintained 
that establishment as a partner, or as a sole trader, 
(3 Rob. 31.) 

The national character of a vessel, where there is 
nothing particular or special in the conduct of the 
vessel itself, is determined by the residence of the 
owner ; but there may be cii’cumstances arising from 
that conduct, wliich will lead to a contrary conclusion. 
If is a known and established rule with respect to a 
vessel, that if she is navigating under the pass of 
a foreign country, she is considered as bearing the 
national character of that nation under whose pass she 
sails; she makes a part of its navigation, and is, in 
every respect, liable to be considered as a vessel of that 
country. In like manner, and upon similar principles, 
if a vessel purchased in the enemy’s country is, by 
constant and habitual occupation, continually em- 
ployed in the trade of that country, commencing with 
the war, continuing during the war, and evidently .on 
account of the war, that vessel is to be deemed a ship 
of the country from which she is so navigating, in the 
same manner as if she evidently belonged to the 
inhabitants of it. 
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“ Here continued Lord Stowell, in condemning 
The Vigilantia (1 Robinson, 1) — is a Dutch-built 
■vessel, a Dutch fishing vessel, that ivent from 
Amsterdam, regularly and habitually, to Greenland, 
and to return to Amsterdam, there to deliver her 
cargo ; she is purchased in Holland ; she is pur- 
chased avowedly for the purpose of pursuing the 
same course of commerce, the fishing trade of Hol- 
land; she is purchased at a time when, it is said, 
there was a defect of conveniences for carrying on 
this trade at Embden \the alleged residence of the 
master, hut where he himself swore he had never been 
in his life] ; but I am satisfied it was the intention 
of the parties to carry on this trade to and from 
Amsterdam. Now I ask upon what grounds is it 
that this vessel, so purchased and so employed, is to 
be considered merely as a Prussian vessel? Here 
is a ship as thoroughly engaged and incorporated 
in Dutch commerce as a ship can possibly be; she is 
fitted out uniformly from Amsterdam ; she is fitted out 
with Dutch inanufactnre; she is fitted out for Dutch 
importation, in all respects employing and feeding the 
industry of that country. She is managed by a 
Dutch ship’s-husband, and finding occupation for the 
commercial knowledge and industry of the subjects of 
that country; she is commanded by a Dutch cap- 
tain ; she is manned by a Dutch crew, and brings 
back the produce of her voyage for the purpose of 
Dutch consumption and Dutch revenue. If to this 
you add that the vessel is transferred by the Dutch, 
because they themselves are unable to carry on the 
trade avowedly in their own persons, it is truly a 
Dutch commerce in a very eminent degree, not only 


MARITIME WAR. 



38 

in its essence, but for the very hostile purpose of 
re.scuing and protecting the Dutch from the naval 
superiority of their British enemy. There had been 
a determination last war, in the case of tvro persons, 
one resident at Saint Eustatius, and the other in Den- 
mark, who were partners in a house of trade at Saint 
Eustatius. The one who resided there forwarded the 
cargoes to Europe ; the other received them at Am- 
sterdam, disposed of them there, and then returned to 
Denmark. It was decided in that case, that the share 
of the person resident in Saint Eustatius was liable to 
condemnation, as the property of a domiciled Dutch- 
man, and that the share of the other partner should 
be restored, as the property of a neutral. (The Jacobus 
Johannes, House of Lords, Eeb. 10, 1785.) There 
was also a case in this war of some persons who 
migrated from Nantucket to France, and there carried 
on a fishery very beneficial to the French j in that 
case, the property of a partner domiciled in France 
was condemned, whilst the property of another partner, 
resident in America, was restored. From these two 
cases a notion had been adopted that the domicil of 
the parties was that alone to which the Court had 
a right to resort ; but the case of Coopman (House of 
Lords, April 9, 1798) was lately decided on very 
different principles. It was there said by the Lords, 
that the former cases were cases merely at tlie com- 
mencement of a war; that in the case of a person 
carrying on trade habitually in the country of the 
enemy, though not resident there, he should have 
time to withdraw himself from that commerce, and 
that it would press too heavily on neutrals to say that, 
immediately on the fi:rst breaking out of a war, their 
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goods should become subject to confiscation; but it 
was then expressly laid down, that if a person entered 
into a house of trade in the enemy’s country in time 
of war, or continued that connection during the war, 
he should not protect himself by mere residence 
in a neutral country. That decision instructs me in 
this doctrine, a doctrine supported by strong prin- 
ciples of equity and propriety, ‘ that there is a traffic 
which stamps a national character on the individual, 
independent of that character which mere personal 
residence may give him.’ ” 

In a subsequent case (The JEmbden, Robinson, i. 16), 
which it was sought to discriminate from the pre- 
ceding by the circumstance that the master was a 
Prussian born, Lord Stowell said: “I think he has 
scai’cely a right to be considered as a Prussian 
subject; he is a single man who has established no 
domicil by family connections; and in his own per- 
son he has been employed constantly for ten years 
in trading from Amsterdam to Greenland; by such 
an occupation he is divested of his national character, 
and becomes, by adoption, a perfect Dutchman.” The 
principle was affirmed by the House of Lords, on 
appeal, Peb. 10, 1800. 

Again, in the ease of (T/ie Endrmght, 1 Robinson, 
21), Lord Stowell said, “ mere nominal residence will 
not suffice. The residence which the Court requires 
must be taken up honestly, with a bond Jide intention 
of making it the place of habitation.” 

Another mode in which a hostile character may be 
impressed, is by dealing in those branches of com- 
merce which are usually confined to the subjects of 
the adverse belligerents themselves. The rule on this 
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point may be collected from the case of The Princesa,^ 
(2 Robinson, 49). 

“This,” said Lord Stowell, “is a Spanish frigate, 
employed as a packet of the king of Spain, to bring 
bullion and specie from South America to Old Spain j 
and I think the presumption is most strong, that none 
but Spanish subjects are entitled to the privilege of 
having money brought from that colony to Spain. I 
have looked carefully through the manifest, and I 
perceive there is not one shipment but in the name of 
Spaniards; therefore it appears that this is not an 
ordinary trade; and I must take this to be property 
which must have been considered as Spanish, and 
which could not have been exported in any other cha- 
racter. It has been decided by the Lords, in several 
cases, that the property of British merchants, even 
shipped before the war, yet if in a Spanish character, 
and in a trade so exclusively peculiar to Spanish sub- 
jects, as that no foreign name could appear in it, must 
take the consequences of that character, and be con- 
sidered as Spanish property.” 

That he who is permitted by the enemy to deal, 
and does deal accordingly, in branches of com- 
merce, usually confined to the subjects of the enemy, 
must be deemed an enemy himself, is further esta- 
blished by the case of The Anna Catharina (4 
Rob. 107), in which there was a contract between the 
Spanish Government, then at war with this country, 
and certain persons claiming to be considered as neu- 
trals. But the Court held, that as the contract was 
of so privileged a nature, that none but Spanish mer- 
chants would have been admitted to it ; and not even 
Spanish merchants merely as such, it did in fact carry 
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with it, in the hands of the contractors, a character 
decidedly Spanish, and that character was held to 
adhere to the contract, not only in the hands of the 
party with whom it was originally made, but when 
in the hands of those whom he had subsequently ad- 
mitted to share it. “It is by nothing peculiar in his 
own character,” said Lord Stowell, “ that the original 
contractor would be liable to be considered as a Span- 
isli merchant, but merely by the acceptance of this 
contract, and by acting upon it. If other persons 
take their share, and accept those benefits, they take 
their share also in the legal effects. They accepted 
his privileges ; they adopted his resident agent. It 
would be monstrous to say that the effect of the 
original contract is to give the Spanish character to 
the contracting person, but that he may dole it out 
to an hundred other persons, who in their respective 
portions are to have the entire benefit, but are not to 
be liable to the effect of any such imputations. The 
consequence would be, that such a contract would be 
protected, in the only mode in which it could be car- 
ried into effect ; for a contract of such extent must be 
distributed; and if every subordinate person is pro- 
tected, then here is a contract which concludes the 
original undertaker of the whole, but in no degree 
affects one of those persons who carry that whole into 
execution.” 

The hostile character annexable to the property of 
the neutral, engaged in a trade peculiar to the enemy, 
comprehends a strict exclusive colonial trade from the 
colony of the mother country, where the trade is limited 
to native subjects by the fundamental regulations of 
the state, and the national character is required to be 
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established by oath, as in the case of the Spanish re- 
gister ships. (Vroro A.nna Gatharina, 5 Robinson, 
161.) 

There are yet other modes in which a hostile cha- 
racter may be aflSxed to property. Such is the sailing 
of the vessel under the flag and pass of an enemy. 
The case which most distinctly decides this point is 
that of Tlte Elizabeth (5 Rob. 2). “ By the esta- 
blished rules of law,” said Lord Stowel), “it has been 
decided that a vessel sailing under the colours and pass 
of a nation is to be considered clothed with the na- 
tional character of that country. With goods it may 
be otherwise ; but ships have a peculiar character im- 
pressed upon them by the special nature of their docu- 
ments, and have always been held to tlie character 
with which they are so invested, to theexclusion of any 
claims of interest, that persons living in neutral coun- 
tries may actually have in them. In the war before 
the last, this principle was strongly recognised in the 
case of a ship, tahen on a voyage from Surinam to 
Amsterdajn, and documented as a Dutch ship. Claims 
were given for specific shares, on behalf of persons 
residing in Switzerland ; and one claim was on behalf 
of a lady to whom a sliare had devolved by inheri- 
tance, whether during hostilities or no, I do not ac- 
curately remember; but if it was so, she liad done no 
act whatever with regard to that property, and it might 
be said to have dropped by mere accident into her lap. 
In that ease, however, it was held, that the fact of 
sailing under the Dutch flag and pass was decisive 
against the admission of any claim ; and it was ob- 
served, that as the vessel had been enjoying the privi- 
leges of a Dutch character, the parties could not expect 
to reap the advantages of such an employment without 
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being subject, at tbe same time, to the inconvenieneies 
attaching on it.” To this case of The Elizabeth 
(5 Eob. 2), Sir G. Eobinson has subjoined a note, 
containing a report of the case of The Vreede Schottys, 
in w]))cb the Court laid doivn the distinction as to hos- 
tility of character between the ships and the cargo, in 
the following terms; — “ A great distinction has been 
always made by the nations of Europe, between ships 
and goods; some countries have gone so far as to make 
the flag and pass of the ship conclusive on the cargo 
also, but this country has never carried the principle 
to that extent. It holds the ship bound by the character 
imposed upon it by the authority of the government, 
from which all the documents issue. But goods which 
have no such dependence upon the authority of the 
state may be differently considered.” 

The doctrine of the federal Courts in the United 
States has been very strict on this point ; and it has 
been frequently decided {The Julia, 1 Gall. 605, 8 
Cranch, 181; The Aurora, ib. 203; The Hiram, ib. 
444; The Ariadne, 2 Wheaton, 100), that sailing under 
the licence and passport of protection of the enemy, in 
furtherance of his views and interests, was, without 
regard to the object of the voyage, or the port of des- 
tination, such an act of illegality as subjected both 
ship and cargo to confiscation as prize of war. The 
federal Courts placed the objection to these licences on 
tbe ground of a pacific dealing with the enemy, and 
as amounting to a contract, that the party to whom the 
licence is given should, for that voyage, withdraw 
himself from the war, and enjoy the repose and bless- 
ings of peace. The illegality of such an intercourse 
was strongly condemned ; and it was held, that the 
moment the vessel sailed on the voyage with an enemy’s 
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licence on board, the offence was irrevocably com- 
mitted and consummated, and that the delictum was 
not done away even by the termination of the voyage, 
but the vessel and cargo might be seized after arrival 
in a port of the United States, and condemned as 
lawful prize. 

Goods, which, at the commencement of the voyage, 
have borne a hostile character, cannot, as a rule, 
change that character on their passage or in transitu. 
“The first objection that has been taken is, that 
such a transfer is invalid, and cannot be set up in a 
prize court, whei’e the property is always considered to 
remain in the same character in which it was shipped 
till the delivery. If that could be maintained, there 
would be an end of the question, because it has been 
admitted that these wines were shipped as Spanish 
property, and that Spanish property is now become 
liable to condemnation. But I apprehend it is a posi- 
tion which cannot be maintained in that extent. In 
the ordinary course of things in time of peace — for it 
is not denied that such a contract may be and effectually 
made (according to tbe usage of merchants)— such a 
transfer in transitu might certainly be made. It has 
even been contended that a mere delivery of the bill 
of lading is a transfer of the property. But it might 
be more correctly expressed, perhaps, if said that it 
transfers only the right of delivery ; but that a transfer 
of the bill of lading, with a contract of sale accompany- 
ing it, may transfer the property in the ordinary course 
of things, so as effectually to bind the parties, and all 
others, cannot be well doubted. When war intervenes, 
another rule is set up by Courts of Admiralty, which 
interferes with the ordinary practice. In a state of 
war, existing or imminent, it is held that the property 
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shall be deemed to continue as it was at the time of 
shipment till the actual delivery; this arises out of the 
state of war, which gives a belligerent a right to stop 
the goods of his enemy. If such a rule did not exist, 
all goods shipped in the enemy’s country would be 
protected by transfers, which it would be impossible 
to detect. It is on that principle held, I believe, as a 
general rule, that property cannot be converted in tran- 
situ, and in that sense I recognize it as the rule of this 
Court. But this, as I have said, arises out of a state 
of war, which creates new rights in other parties, and 
cannot be applied to transactions originating, lihe this, 
in a time of peace. The transfer must, therefore, be 
considered as not invalid in point of law at the time of 
the contract; and being made before the war, it must 
be judged according to the ordinary rules of commerce. 
{The Vrow Manjaretha, 1 Rob. 837.) 

Property sent from a late hostile colony cannot 
change its character in transitu, although the owners 
become British subjects by capitulation before capture. 
The Negotie en Zeemart sailed from Demerara for 
Middelburgh, in Holland, 30th Jan., 1781, about six 
weeks after the hostilities against Holland. Demerara 
surrendered to the British forces on the 14th March ; 
the Negotie was captured at sea on the 25th of March. 
“ The terms of capitulation,” says Lord Stowell ( 1 
Rob. Ill), “were very favourable; the inhabitants 
were to take the oath of allegiance, to be permitted to 
export their own property, and to be treated, in all re- 
spects, like British subjects, till his Majesty’s pleasure 
could be known ; and although this was in the first 
instance only under the proclamation of the captor, 
still that being accepted, it took complete effect. These 
terms were afterwards confirmed by the King; there 
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was, therefore, as strong a promise of protection as 
could be, and recognized and confirmed by the supreme 
authority of the state. Under these eircurastanoes, the 
Judge of tile Admiralty thought the claim so strong 
that he actually restored ; and it was not his opinion 
alone. On apjieul, however, the Lords were of opinion 
that .property sailing after declaration of hostilities, and 
before a capitulation, and taken on the voyage, was not 
protected by the intermediate capitulation. It was not 
determined on any ground of illegal trade, nor on any 
surmise that when the owners became British subjects, 
the trade in which the property was embarked became, 
ex post facto, illegal ; nor was it at all taken into con- 
sideration that Demerara had again become a Dutch 
colony at the time of adjudiciition. It was declared 
to be adjudged on the same principles as if the cause 
had come on at the lime of capture. It was not on any 
of these grounds, but simply on the ground of Dutch 
property, that condemnation passed. The ship sailed 
as a Dutch ship, and could not chanye her character 
in transitu. This was the dictum of a great law lord 
then present-— Lord Camden.” See also The Danhe- 
haar African (1 Hob. 107), and IVie Jan Frederich 
(6 Rob. 128). 

All the eases to which reference has been made 
were cases of bond fide transfers, but in many in- 
stances a belligerent, finding it impossible to protect 
his own trade under his own flag, transfers it to a 
neutral fraudulently} that is, either nominally or 
without a reservation of its solid advantages to him- 
self, or actually for a time, with a condition that the 
neutral shall restore it on the conclusion of peace. 
All these colourable transfers are held to be illegal, 
and the circumstances of them are as various as may 
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be expected from the irigennity of men> who have 
great interests at stake. The cases arising upon these 
and other frauds are almost all mere questions of evi- 
dence, turning solely on the construction which the 
transaction can be made to bear, by the acuteness of 
the captors on the one hand in tracking the deceit, and 
by the dexterity of the claimants on the other, in 
eluding the investigation. 

“ A sale made by an enemy to neutrals in time of 
war must be an absolute unconditional sale, and not a 
mere transfer evidently made to cover the property 
during the war.” {The Anoydt Oedacht, 2 Rob. 
137.) The illegality of transfer during or in contem- 
plation of war is for the sake of the belligerent right; 
and to prevent secret transfers from the enemy to 
neutrals in fraud of that right, and upon conditions and 
reservations which it might be impossible to detect,— 
any equity of redemption or other defeasance will be 
considered to keep the title still in the enemy. {The 
Seeks Geschmktern, 4 Rob. 100.) 

Reservations of risk to the neutral consignors, in 
order to protect belligerent consignees, are uniformly 
treated by the Admiralty Court as fraudulent and 
invalid. The principal case on this point is that of 
The Sally (5 Rob. 300). The cargo, which occasioned 
the question in the case of the Sally, had been shipped 
during the last wai', ostensibly on the account of 
American merchants: the master deposed as to his 
belief, that it would have become the property of the 
French Government upon being unladen. The sale, 
therefore, had obviously been completed, and the pre- 
text of an American risk and account was merely to 
evade that capture to which the cargo would have 
been subject, if it had sailed avowedly as French pro- 
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perty: the Court said, “It had always been the rule 
of the prize court, that property going to be delivered 
in the enemy’s country, and under a contract to become 
the property of the enemy immediately on arrival, if 
taken in trandtu is to be considered as enemy’s pro- 
perty. When the contract is made in time of peace, 
or without any contemplation of a war, no such rule 
exists. But in a case like the present, whore the form 
of the contract was framed directly for the purpose of 
obviating the danger apprehended from approaching 
hostilities, it is a rule which unavoidably must take 
place. The bill of lading expresses account and risk 
American merchants; but papers alone make 
proof, unless supported by the deposition of the 
master. Instead of supporting the contents of his papers, 
the master deposes, ‘ That on arrival, the goods would 
become the property of the French government,’ and 
all the concealed papers strongly support him in this 
testimony *. the evidentia rei is too strong to admit of 
further proof. Supposing it to become the property 
of the enemy on delivery, capture is considered as 
delivery : the captors, by the right of war, stand in the 
place of the enemy, and are entitled to a condemna- 
tion of goods passing under such a contract, as of 
enemy’s property.” (Per Sir P. Arden, M.R., in the 
Sa/l^ Griffiths, 3 Rob. 302.) But if a shipment be 
made in peace, and not in expectation of war, and the 
contract lays the risk of the shipment on the neutral 
consignor, the legal property will remain until the end 
of the voyage in the consignor. In the leading case 
of the packet De JBilboa (2 Rob. 133), which was 
that of a shipment at the risk of the consignor until 
delivery, as having been made before the war, Lord 
Stowell said, “The statement of the claim sets forth 
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that these goods have not been paid for by theSpaniard; 
tliat would go but little way,— that alone would not 
do ; there must be many cases in which British mer- 
chants suffer from capture, by our own cruizers, of 
goods shipped for foreign account before the breaking 
out of hostilities. It goes on to state, ^ that according 
to the custom of the trade, a credit of six, nine, or 
twelve months, is usually given, and that it is not the 
custom to draw on the consignee till the arrival of the 
goods that the sea risk in peace, as well as war, is 
on the consignor; that he insures and has no remedy 
against the consignee for any accident that happens 
during the voyage.’ Under these circumstances, in 
whom does the property reside ? The ordinary state 
of commerce is, that goods ordered and delivered to 
the master are considered as delivered to the consignee, 
whose agent the master is in this respect; but that 
general contract of the law may be varied by special 
agreement, or by a particular prevailing practice, that 
pre-supposes an agreement amongst such a description 
of merchants. In time of profound peace, when there 
is no prospect of approaching war, there would be 
unquestionably nothing illegal in contracting that the 
whole risk should fall on the consignor, till the goods 
came into possession of the consignee. In time of 
peace they may divide their risk as they please, and 
nobody has a right to say they shall not; it would not 
be at all illegal, that goods not shipped in time of war, 
or in contemplation of war, should be at the risk of the 
shipper. In time of war, this cannot be permitted, for it 
would at once put an end to all captures at sea; the 
risk would in all cases be laid on the consignor, where 
it suited the purpose of protection. On every contera- 
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plation of war, tliis contrivance •would be practised in 
all consignments from neutral ports to the enemy’s 
country, to the manifest defrauding of all rights of 
capture; it is therefore considered to be an invalid 
contract in time of war, or, to express it more accu- 
rately, it is a contract which, if made in war, has this 
eiFect— that the captor has a right to seize it, and 
convert the property to his own use; for he, having all 
the rights which belong to his enemy, is authorized 
to have bis taking possession considered as equivalent 
to an actual delivery to his enemy; and the shipper 
who put it on board, during a time of war, must be 
presumed to know the rule, and to secure himself in 
his agreement with the consignee, against the contin- 
gency of any loss to himself that can arise from cap- 
ture. In other -wovda, he is a mere insurer against 
sea risk, and he has nothing to do with the case of 
capture, the loss of which falls entirely on the con- 
signee. If the consignee refuses payment and throws 
it upon the sliijjpev, the shipper must be supposed to 
have guarded his own interest against that hazard, or 
he has acted improvidently and withotit caution. The 
present contract, however, is not of this sort ; it stands 
as a lawful agreement, being made whilst there was 
neither war nor prospect of war. The goods are sent 
at the risk of the shipper: if they had been lost, on 
whom wotild the loss have fallen but on him ? What 
surer test of property can there be than this ? It is 
the true criterion of property, that, if you are the per- 
son on whom the loss will fall, you are to be considered 
as the proprietor. To make the loss fall upon the 
shipper, in such cases, would be harsh in the extreme. 
He ships his goods in the ordinary course of traffic, 
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by an agreement mutually understood between the 
parties, and in no wise injurious to the rights of any 
third party ; an event subsequently happens which he 
could in no degree provide against. , If he is to be the 
sufferer, be is a sufferer without notice, and without the 
means of securing himself ; he was not called upon to 
know that the injustice of the other party would pro- 
d uee a war before the delivery of bis goods.” On this 
point Chancellor Kent (i. 94) observes, “ Such agree- 
ments, if they could operate, would go to cover all 
belligerent property, while passing' between a belli- 
gerent and neutral country, since the risk of capture 
would be laid alternately on the consignor or consignee, 
as the neutral factor should happen to stand in the 
one or the other of these relations.” 

“These principles of the English Admiralty have 
(says Chancellor Kent, i, 94) been explicitly recognised 
and acted upon by the Prize Courts in the United 
States. The great principles of national law were 
held to require, that in war enemy’s property should 
not change its hostile character in transitu ,• and that 
no secret liens, no future election, no private contracts, 
looking to future events, should be able to cover pri- 
vate property while sailing on the ocean. Captors 
disregard all equitable liens on enemy’s property, and 
lay their hands on the gross tangible property, and rely 
on the simple title in the name and possession of the 
enemy. If they were to open the door to equitable 
claims, there would be no end to discussion and impo- 
sition, and the simplicity and celerity of proceedings 
in Prize Courts would be lost.” {The Josephine, 4 
Bob. 25 ; The Tohago, 5 Rob. 218 ; The Mariano., 6 
Rob. 24 j The Francis, 1 Gallison, 445j 8 Cranch, 
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335, 359.) It is the general vnle and practice in the 
Admiralty, on questions depending upon title to vessels, 
to look to the legal title without taking notice of equi- 
table claims. (The Sisters, 5 Rob. 155; Duer on 
Insurance, i. 478.) 

Where a contract of transfer is made in contempla- 
tion of peace, after the signature of preliminaries, the 
transfer, as not tending to defeat a belligerent’s right 
of capture, is legal. (Vrow Catharina, 5 Rob. 161.) 


ALLIES. 

If one nation be bound by treaty to afford assistance 
in a case of war between its ally and a third power, the 
assistance is to be given whenever the casmfmderis 
occurs; but a question will sometimes arise, whether 
the government which is to afford the aid is to judge 
for itself of the justice of the war on the part of the 
ally, and to make the right to assistance depend upon 
its owm judgment. Grotius is of opinion (B. ii. e. 25) 
that treaties of that kind do not oblige us to participate 
in a war which appears to be manifestly unjust on the 
part of the ally ; and it is said to be a tacit condition 
annexed to every treaty made in time of peace, and 
stipulating to afford succour in time of war, that the 
stipulation is only to apply to a just war. To give as- 
sistance in an unjust war, on the ground of the treaty, 
would be contracting an obligation to do injustice, and 
no such conti-act is valid. (Vattel, B. ii. c. 12, s. 168; 
B. iii. c. 6, ss. 86, 87.) But to set up a pretext of this 
kind to avoid a positive engagement is extremely ha- 
zardous, and it cannot be done except in a very clear 
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case, without exposing the nation to the imputation of 
a breach of public faith. In doubtful cases, the pre- 
sumption ought rather to be in favour of our ally, and of 
the justice of the war. The doctrine that one nation is 
not bound to assist another, under any circumstances, in 
a war clearly unjust, is similar to the principle in the 
feudal law, to be met with in the Book of Feuds com- 
piled from the usages of the Lombards, and forming 
part of the common law of Europe during the preva- 
lence of the feudal system. A vassal refusing to assist 
his liege lord in a just war forfeited his feud. If the 
justice of the war was even doubtful, or not known 
affirmatively to be unjust, the vassal was bound to as- 
sist; but if the war appeared to him to be manifestly 
unjust, he was under no obligation to help his lord to 
carry it on offensively. (Feud., Lib. ii. tit. 28, s. 1.) 
A nation which has agreed to render assistance to 
another, is not obliged to furnish it when the case is 
hopeless, or when giving the succours would expose 
the state itself to imminent danger. Such extreme cases 
are tacit exceptions to the obligation of the treaty ; but 
the danger must not be slight, remote, nor contingent, 
for this would be to seek a frivolous cause to violate a 
solemn engagement. (Vattel, B. iii. c. 6, s. 92.) In 
the case of a defensive alliance, the condition of the 
contract does not call for the assistance, unless the ally 
be engaged in a defensive war; for in a defensive 
alliance the nation engages only to defend its ally in 
case he be attacked, and even then we are to inquire 
whether he be not justly attacked. (Vattel, uhi sup.) 
The defensive alliance applies only to the case of a war 
first commenced.de facto against the ally; and the 
power that first declares, or actually begins, the war. 
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makes what is deemed, in the conventional law of na- 
tions, an offensive war. The treaty of alliance between 
France and the United States, in 1778, was declared 
by the second article to be a defensive alliance, and 
that declaration gave a character to the whole instru- 
ment; and, consequently, the guarantee on the part of 
the United States, of the French possessions in America, 
could only apply to future defensive wars on the part 
of France. Upon that ground, the government of the 
United States, in 1793, did not consider themselves 
bound to depart from their neutrality, and to take part 
with France in the war in which she was then engaged. 
The war of 1793 was first actually declared and com- 
menced by France, against all the allied powers of 
Europe, and the nature of the guarantee required us 
only to look to that fact. Several instances are men- 
tioned in Wheaton’s Elements of International Law of 
the occurrence of the casus foederis in the case of a 
defensive alliance. 


BELLIGERENTS TOWARDS EACH 
OTHER. 

The end of war, says Chancellor Kent (i, 96), is to 
procure by force the justice which cannot otherwise be 
obtained; and the law of nations allows the means 
requisite to the end. The persons and property of 
the enemy may be attacked and captured, or de- 
stroyed, when necessary to procure reparation or secu- 
rity. There is no limitation to the career of violence 
and destruction if we follow the earlier writers on this 
subject, who have paid too much deference to the 
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violent maxims and practices* of the ancients, and the 
usages of the Gothic ages. They have considered 
a state of war as a dissolution of all moral ties, and a 
licence for every kind of disorder and intemperate 
fierceness. An enemy was regarded as a criminal 
and an outlaw, who had forfeited his rights, and whose 
life, liberty, and property, lay at the mercy of the 
conqueror. Every thing done against an eneiny was 
held to be lawful. He might be destroyed though 
unarmed and defenceless. Fraud might be employed 
as well as force, and force without any regard to the 
means. But these barbarous rights of war have been 
questioned and checked in the progress of civilization. 
Public opinion, as it becomes enlightened and refined, 
condemns all cruelty, and all wanton destruction of 
life and property, as equally useless and injurious; 
and it controls the violence of war by the energy 
and severity of its reproaches. Grotius, even in oppo- 
sition to many of his own authorities, and under a 
due sense of the obligations of religion and humanity, 
places bounds to the ravages of war, by declaring that 
the law of nations allows not of the taking the life of 
an enemy by poison in whatever way administered, or 
by the hands of assassins, or the doing violence to women 
or to the dead, or making slaves of prisoners (B. iii. c. 
iv. S— 7) ; and the moderation which he inculcated 
had a visible influence upon the sentiments and man- 
ners of Europe. 

Under the sanction of his great authority, men 
began to entertain more enlarged views of national 
policy, and to consider a mild and temperate exercise 
of the rights of war to be dictated by an enlightened 
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self-interest, as well as by the precepts of Christianity. 
And, notwithstanding some subsequent writers, as 
Bynkershoeck and Wolfius, restored war to all its 
hori'ors, by allowing the use of poison, and other 
illicit arms ; yet such rules became abhorrent to the cul- 
tivated reason and growing humanity of the Christian 
nations. (Montesquieu, Esprit de Lois, B. xv. c. 2.) 

The laws of war give no other power over a captive 
than to keep him safely, and all unnecessary rigour 
is condemned by the I’eason and conscience of man- 
kind. (Rutherfortb, Institutes, B. ii. c. 9; Martens, 
B. viii. c. 313.) Vattel (B. iii. c. 8) has entered 
largely into the subject, and argues with great strength 
of reason and eloquence against all unnecessary cruelty, 
all base revenge, and all mean and perfidious warfare ; 
and he recommends his benevolent doctrines by the 
precepts of exalted ethics and sound policy, and by 
illustrations drawn from some of the most pathetic 
episodes in history. 

Emerigon (i. 129, 130, 467) refers to ordinances of 
France and Holland in favour of protection to fish- 
ermen during war; and to the like effect was the 
order of the British Government in 1810, for ab- 
staining from hostilities against the inhabitants of the 
Feroe Islands and Iceland. So, fishermen were in- 
cluded in the treaty between the United States and 
Prussia, in 1785, as one of the classes of non-com- 
batants whom the contending parties mutually stipu- 
lated not to molest. 

“There is a marked difference,” says Chancellor 
Kent, “ in the right of war carried on by land and 
at sea ; for, whereas there are great limitations placed 
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on tlie operations of war by land, the object of a mari- 
time war being the destruction of the enemy’s com- 
merce and navigation, in order to weaken and destroy 
the foundations of his naval power, the capture or 
destruction of private property, as essential to that 
end, is allowed in maritime wars by the law and prac- 
tice of nations.” 

“ In my opinion,” says Lord Stowell (The Hoop, 
1 Robinson, 196), “ there exists such a general rule in 
the maritime jurisprudence of this country, by which 
all trading with the public enemy, unless with the per- 
mission of the sovereign, is interdicted. It is not a 
principle peculiar to the maritime law of this country j 
it is laid down by Bynkershoeck as an universal prin- 
ciple of the law — Ex naturh belli commercia inter 
hostes cessare non est duMtandum, Quamvis nulla 
specialis sit commerciorum prohibitio ipso tamenjure 
belli, commercia esse vetita, ipsce indictiones bellorum 
satis declarant, ^’c. He proceeds to observe : “ The 
interests of trade and the necessity of obtaining cer- 
tain commodities have sometimes so far overpowered 
this rule, that different species of traffic have been 
permitted, p>rout e re sud, suhditorumque suorum esse 
consent principes. (Bynk. b. 1, c. 3.) But it is in 
all cases the act and permission of the sovereign. 
Wherever that is permitted, it is a suspension of the 
state of war quoad hoc. It is, as he expresses it, pro 
parte sic helium, p7'0 parte pax inter subditos utrius- 
que principis. It appears from these passages to have 
been the law of Holland. Valin (lib. 3, tit. 6, art. 3) 
states it to have been the law of Prance, whether the 
trade was attempted to be carried on in national or in 
neutral vessels: it appears from the case of The 
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Fortuna to have been the law of Spain ; and it may, 
I think, without rashness, be affirmed to have been a 
general principle of law in most of the countries of 
Europe, 

“ By the law and constitution of this country, the 
sovereign alone has the power of declaring war and 
peace. He alone, therefore, who has the power of 
entirely removing the state of war, has the power of 
removing it in part, by permitting, where he sees 
proper, that commercial intercourse which is a partial 
suspension of the wai'. There may be occasions on 
which such an intercourse may be highly expedient ; 
but it is not for individuals to determine on the expe- 
diency of such occasions on their own notions of com- 
merce, and of commerce merely, and possibly on 
grounds of private advantage not very reconcileable 
with the general interest of the state. It is for the 
state alone, on more enlarged views of policy, and of 
all circumstances that may be connected with such 
an intercourse, to determine when it shall be permitted, 
and under what regulations. In my opinion, no prin- 
ciple ought to be held more sacred than that this 
intercourse cannot subsist on any other footing, than 
that of the direct permission of the state. Who can 
be insensible to the consequences that might follow, if 
every person in time of war had a right to carry on 
a commercial intercourse with the enemy; and under 
colour of that, had the means of carrying on any other 
species of intercourse he might think fit ? The incon- 
venience to the public might be extreme; and where 
is the inconvenience on the other side, that the mer- 
chant should be compelled, in sucli a situation of the 
two countries, to carry on his trade between them (if 
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necessary) under the eye and control of the govern- 
ment, charged with the care of the public safety? 
Another principle of law, of a less politic nature, hut 
equally general in its reception and direct in its appli- 
cation, forbids this sort of communication, as funda- 
mentally inconsistent with the relation at that time 
existing between the two countries; and that is, the 
total inability to sustain any contract by an appeal to 
the ti'ibunals of the one country on the part of the 
subjects of the other. In the law of almost every 
country, the character of alien enemy carries with it 
a disability to sue, or to sustain in the language of the 
civilians a fersona standi in judicio. The peculiar 
law of our own country applies this principle with 
great rigour. 

“ The same principle is received in our courts of the 
law of nations ; they are so far British courts that no 
man can sue therein who is a subject of the enemy, 
unless under particular circumstances i\\&t fro h&c, vice 
discharge him from the character of an enemy ; such 
as his coming under a flag of truce, a cartel, a pass, or 
some other act of public authority that puts him in the 
king’s peace pro hdc vice. But otherwise he is totally 
exlex; even in the case of ransoms, which were con- 
tracts, hut contracts arising ex jure belli, md tolerated 
as such, the enemy was not permitted to sue in his own 
pro]3er person for the payment of the ransom bill ; but 
the payment was enforced by an action brought by the 
imprisoned hostage in the courts of his own country, 
for the recovery of his freedom. A state in which 
contracts cannot be enforced cannot be a state of legal 
commerce. If the parties who are to contract have 
no right to compel the performance of the contract, nor 
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even to appear in a court of justice for that purpose, 
can there be a stronger proof that the law imposes a 
legal inability to contract? To such transactions it 
gives no sanction 5 they have no legal existence, and 
the whole of such commerce is attempted without its 
protection and against its authority. Bynkershoeck 
expresses himself with great force upon this argument, 
in his first book, chapter 7, where he lays down that 
the legality of commerce and the mutual use of courts 
of justice are inseparable; he says that cases of com- 
merce are undistinguishable from cases of any other 
species in this respect. Si hosti semel permittas 
uctiones exercere, difficile etet distinguere ex qud causd 
orianlur, neopotui animadvertere illam distinciionem 
unqmm mu fume eervatam, U pon these and similar 
grounds, it has been the established rule of the law of 
this court, confirmed by the judgment of the supreme 
court, that a trading with the enemy, except under a 
royal licence, subjects the property to confiscation ; and 
the most eminent persons of the law sitting in the su- 
premeconrtshaveuniformlysustained such judgments. 

“In all cases of this kind which have come before 
this tribunal they have received an uniform determi- 
nation. The oases which I have produced prove that 
the rule has been rigidly enforced — where acts of par- 
liament have, on different occasions, been made to re- 
lax the navigation law and other revenue acts — where 
the government has authorized, under the sanction of 
an act of parliament, a homeward trade from the 
enemy’s possessions, but has not specifically protected 
an outward trade to the same, though intimately con- 
nected with that homeward trade, and almost necessary 
,to its existence, — that it has been enforced where 


BELIIGBHENTS.— TKADE. 


strong claim, not merely of convenience, but almost of 
necessity, excused it on behalf of tbe individual ; that 
it lias been enforced where cargoes, have been laden 
before the war, but where the parties have not used all 
possible diligence to countermand the voyage after the 
first notice of hostilities ; and that it has been enforced, 
not only against the subjects of the crown, but likewise 
against those of its allies in the wav, upon the suppo- 
sition that the rule was founded on a strong and uni- 
versal principle, which allied states in war had a right 
to notice and apply, mutually, to each other’s subjects. 
Indeed, it is the less necessary to produce these cases, 
because it is expressly laid down by Lord Mansfield, 
that such is the maritime law of England. {Gist v. 
3Iason, 1 Term R. 86.)” 

The principal cases, which establish the illegality of 
commerce between belligerents, are Tlie Hoop, above 
quoted, and Potts v. Bell, and others. (8 Term Re- 
ports, 548.) In the first case, Mr. Malcolm of Glas- 
gow and other Scotch merchants had traded to Holland 
for articles necessary for the agriculture and manxifac- 
tures of that part of the country, for which they had 
several times before applied for and obtained the king’s 
licence j but, after the passing of certain acts of parlia- 
ment, having, upon application to the commissioners 
of the customs at Glasgow, been informed (erro- 
neously as it afterwards appeared) that such licences 
were no longer necessary, they had omitted to obtain 
one on that occasion, in consequence of which, the 
cargo being taken was condemned as prize, on tbe 
general ground, that all trading with an enemy, with- 
out the king’s licence, was illegal and a cause of confis- 
cation. And in the case of Potts v. BeU, a British 
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subject shipped from the enemy’s country, on board a 
neutral ship, goods which he had purchased of the 
enemy during hostilities, and it was decided, that an 
insurance upon such cargo was illegal and void. These 
cases show, that there is no distinction betyveen trading 
with an enemy and with an enemy’s country, and that 
aid is considered as being equally given to the enemy, 
whether goods be furnished immediately by the enemy, 
or through the medium of a neutral merchant, and 
that the danger of a traitorous correspondence is the 
same. 

This strict e.'cclusion of trade between belligerents 
has been carried so far as to prohibit a remittance of 
supirlies even to a British colony, during its temporary 
subjection to an enemy. This extreme point is esta- 
blished by the case of The Bella Ouidita (1 Robinson, 
207). In that case, Grenada, a British possession, 
had been seized by the French, but by the public acts, 
both of France and of this country, it appeared, that 
the island was not considered to have entirely changed 
its national character ; the French having made ordi- 
nances with respect to it, which they would not have 
made in the case of an island strictly Fi’encl), and the 
British legislature having even enacted, in the 20th 
year of Geo. 3, that it being just and expedient to 
give every relief to the proprietors of estates there, 
no goods of the produce of Grenada, on board neutral 
vessels going to neutral ports, should be liable to con- 
demnation as prize. Notwithstanding all these evi- 
dences, that the character of Grenada was not to be 
considered strictly hostile, notwithstanding even the 
express permission to export the produce of that 
island, a neutral vessel sent from England with goods 
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to be imported into Grenada was seized, as employing 
itself in an illicit intercourse with the enemj, and con- 
demned in the Vice- Admiralty Court of Baihadoes ; 
upon appeal to the privy council by the proprietors of 
the cargo, the sentence was affirmed. “ During a con- 
joint war, no subject of one belligerent can trade with 
the enemy, without being liable to a forfeiture of 
his property, engaged in such trade, in the Courts of 
the ally.” (Lord Stowell, The Nayade, 4 Robinson, 
251.) 

The same rule is strictly applied by the American 
courts. The Rapid (8 Crunch, 155) was the ease 
of an American citizen who had purchased goods 
in the British territory prior to the commencement of 
hostilities between the United States and Great Bri- 
tain, and had deposited them on an island near the 
frontier; upon the breaking out of hostilities his 
agents had hired a vessel to bring away the goods; 
on her return she was captured, and with her cargo 
condemned. The Supreme Court in confirming the 
condemnation said, “ that whatever relaxations of the 
strict rights of war, the more mitigated and mild prac- 
tice of modern times might have established, there 
had been none on this subject. The uniyersal sense 
of nations has acknowledged the demoralizing effects 
that would result from the admission of individual 
intercourse between the states at war. The whole 
nation is embarked in one common bottom and must 
be reconciled to one common fate. Every individual 
of the one nation must acknowledge every individual 
of the other nation as bis own enemy, because he is 
the enemy of bis country. It is no excuse for such 
trading with the enemy that the property was pur- 


MAHITIME WAR. 


64 

cliased before the war, much less that the goods only, 
and not the purchase, existed before the war in the 
enemy’s country. {The Lawrence and cargo, 1 Gal- 
lison, 470 ; The Alexander and cargo, ib. 532 ; The 
Mai-y, ib. 620 ; The Joseph, ib. 545.) If an American 
vessel take on board a cargo from an enemy’s ship, 
under pretence of ransom, it is a trading with the 
enemy, and the vessel may be seized as prize of war, 
as well after she has discharged the cargo, and on 
her return voyage, as before. (The Lord Wellington, 
2ib.m) 

It is a trading with tlie enemy when a vessel owned 
by American citizens is captured by the enemy, car* 
ried into his port, libelled in his courts, and after- 
wards acquitted on an enemy’s licence, under which 
he was sailing ; and has then purchased a cargo in 
the enemy’s conntry with which he is sailing for his 
home port. {The Alexander, 8 Cranch, 169.) 

The rule which prohibits commerce with the enemy 
is enfoi'ced with peculiar strictness in the case of ships 
of truce or cartel ships. “The conduct of ships of 
this description,” says Lord’Stowell {The Venus, 4 
Robinson, 357,) “cannot be too narrowly watched. The 
service on which they are sent is so highly important 
to the interests of humanity, that it is peculiarly in- 
cumbent on all parties to take care that it should be 
conducted in such a manner as not to become a sub- 
ject of jealousy and distrust between the two nations.” 
The Venus was a British vessel, which had gone to 
Marseilles, under cartel, for the exchange of pri- 
soners. She had there taken a cargo on board, and 
was stranded and captured on a voyage to Port Mahon. 
Lord Stowell condemned her, on a full view of the cir- 
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cnmstances of the case, adding these farther remarks, 
which are applicable to all other cases of cartel ships 
trading with the enemy: “It is not a question of 
gain, but one on which depends the recovery of the 
liberty of individuals, who may happen to have be- 
come prisoners of war; it is therefore a species of 
navigation which, on every consideration of humanity 
and policy, must be conducted with the most exact 
attention to the original purpose, and to the rules 
which have been built upon it; since, if such a mode 
of intercourse is broken off, it cannot but be followed 
by consequences extremely calamitous, to individuals 
of both countries. Cartel ships are subject to a 
double obligation to both countries not to ti'ade. To 
engage in trade may be disadvantageous to the enemy, 
or to their own country. Both are mutually engaged 
to permit no trade to be carried on under a fraudulent 
use of this intercourse ; all trade must therefore be 
held to be prohibited, and it is not without the con- 
sent of both governments, that vessels engaged in that 
service can be permitted to take in any goods what- 
ever.” 

“ The employment to which the privilege of cartel 
is allowed, is of a very peculiar nature,” said Lord 
Stowell; “it is a mode of intercourse between hostile 
nations, invented for the purpose of alleviating, in some 
degree, the calamities of war, by restoring to their 
libei'ty those individuals who may happen to have 
fallen into a state of captivity. It is the mutual ex- 
change of prisoners of war ; and, therefore, properly 
speaking, it can have place between belligerents only.” 
(TVie Rose in Bloom, Dodson, 60; see also The 
Carolina Verhage, 6 Rob. 336.) 
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When a ship claims to be going as a cartel, the 
nature of the vessel does not appear to be material. 
Even without a certificate of cartel on board, so that 
she appears to be honA fide bn a voyage for the pur- 
pose of bringing prisoners, she ought not to be con- 
demned, and the protection extends to the return 
voyage. (The Diajjie, 3 Roh. 139 ; La Oloire, 5 Rob. 
192.) A. ship going to be employed as a cartel ship 
is not protected hy mere intention on her way from 
one port to another of her own country, for the pur- 
pose of taking on herself that character when she 
arrives at the latter port. If such necessity occurs, it 
is proper to apply to the commissary of prisoners in 
the enemy’s country for a pass. (The Diajjie, ib.l43.) 
All contracts made for equipping and fitting cartel 
ships are to be considered as contracts between friends, 
and consequently to be enforced in the tribunals of 
either belligerent. Such vessels are considered neutral 
licensed vessels, and all persons connected with their 
navigation, upon the particular service in which both 
belligerents have employed her, are neutral in respect 
of both, and under the protection of both. ( Crawford v. 
The William Penn, Peters, 106.) Persons put on 
board a cartel with their own consent, by the govern- 
ment of the enemy, to be can-ied to their own country, 
are bound to do no act of hostility. Therefore, a cap- 
ture made by such persons of a vessel of their own 
country from the enemy, is not a re-capture in contem- 
plation of law, and gives them no title to salvage, and the 
former owner no title to claim the vessel. (The Mary 
Folger, 5 Rob. 200.) Tin plates for canister shot, 
put on board a cartel ship by a British manufac- 
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turer, were condemned as droits of Admiralty. (i« 
Rosine, 2 Rob. 372.) 

The rule which renders it illegal for a British sabj ect 
to carry on commerce with an enemy, also precludes 
an ally from similai' intercourse. “ It is well known,” 
said Lord Stowell {The Neptune, 6 Rob. 405), “that 
a declaration of hostility naturally carries with it an 
interdiction of all commercial intercourse; it leaves the 
belligerent countries in a state that is inconsistent with 
the relations of commerce. This is the natural result 
of a state of war, and it is by no means necessary that 
there should be a special interdiction of commerce to 
produce this eflect. At the same time it has happened , 
since the world has grown more commercial, that a 
practice has crept in, of admitting particular relaxa* 
tions, and if one state only is at war, no injury is com- 
mitted to any other state. It is of no importance to 
other nations how much a single belligerent chooses to 
weaken and dilute his own rights; but it is otherwise 
when allied nations are pursuing a common cause 
against a common enemy. Between them it must be 
taken as an implied, if not an express, contract, that 
one state shall not do anything to defeat the general 
object. If one state admits it subjects to carry on an 
uninterrupted trade with the enemy, the consequence 
may be, that it will supply that aid and comfort to the 
enemy, especially if it is an enemy depending, like 
Holland, very materially on the resources of foreign 
commerce, which may be veiy injurious to the prose- 
cution of the common cause, and the interests of its 
ally. It should seem, that it is not enough therefore 
to say, that the one state has allowed this practice to 
its own subjects ; it should appear to be at least de- 
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sirable that it could be shown, that eitliev the practice 
is of such a nature as can in no manner interfere with 
the common operations, or that it lias the allowance of 
the confederate state.” 

A fictitious destination will in no degree operate to 
save persons from the penalty of trading with the 
enemy. In The Jonge Pieter (4 Rob. 79), an attempt 
w'as made to protect a cargo shipped in England, and 
ultimately destined for an enemy’s market, by dividing 
the voyage, and directing the cargo to be taken, in the 
first instance, to a neutral port, from whence it might 
or might not be afterwards carried forward to the 
place of its real destination, the enemy’s market. But 
Lord Stowell condemned it to the captors. “ Without 
the licence of government, no communication, direct 
or indirect, can be carried on with the enemy. Where 
no rule of law exists, a sense or feeling of general 
expediency, which is, in other words, common sense, 
may fairly be applied ; but where a rule of law inter- 
feres, these are considerations to which the court is not 
at liberty to advert. In all the oases that have oc- 
curred on this question, and they are many, it has 
been held indubitably clear, that a subject cannot 
trade with the enemy without the special licence of 
government. The interposition of a prior port makes 
no difterence ; all trade with the enemy is illegal, and 
the circumstance, that the goods are to go first to a 
neutral port, will not make it lawful. The trade is 
still liable to the same abuse, and to the same political 
danger, whatever that may be.” 

The intervention of third persons will not protect a 
cargo in trade with the enemy. Thus, in the case of 
The Samuel (4 Rob. 284, 8 Term R. 548) it was de- 
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cided that if an English subject employs a neutral to 
purchase for him in the country of the enemy, the 
neutral is in such case but the mere agent ; the goods 
must then be considered to pass immediately from the 
enemy to the British subject, and such a transaction 
would be illegal. If a neutral merchant has, bond fide, 
purchased a vessel lying in an enemy’s port, he may 
dispose of her as freely as if she ware on the seas, and 
the locality of the ship will not affect the legality of 
the sale. 

The allegation of partnership will not be allowed 
to save individuals from the consequences of com- 
merce with the enemy. In The Franklin (6 Rob. 
131), which was a case of trade carried on with the 
enemy,by a firm consisting partly of neutrals and partly 
of British subjects, Lord Stowell said : — “It has been 
decided, that even an inactive, or sleeping partner as 
it is termed, cannot receive restitution in a transaction 
in which he could not lawfully be engaged as a sole 
trader.” 

The rule thus rigidly enforced in the Admiralty 
Courts prevails to the same extent in the Courts of 
Common Law. The cases of Gist and Mason (1 Term 
Reports, 84), and Bell and Gilson (1 Bos. & Pul. 
245), had, indeed, left the question in much perplexity; 
but the uniformity of decision between both tribunals 
was definitively established by Lord Kenyon, in the 
case of Potts v. Bell, in error (8 Term R. 548). His 
Lordship said, “That the reasons urged, and the 
authorities cited, were so many, so uniform, and so 
conclusive, to show that a British subject’s trading with 
an enemy was illegal, that the question might be con- 
sidoi'ed finally at rest, and that it was needless to delay 



giving judgment for the sake of pronouncing the 
opinion of the court in more formal terms.” 

Trade with the enemy is as illegal by land as by 
water. There is an authority in Rolle’s Abridgment, 
173, showing that it was anciently deemed illegal to 
trade with Scotland, then in a general state of enmity 
with this kingdom; and in the case of The JIoup, 
Loi'd Stowell,. referring to this note in Rolle, declares, 
“What the common law of England may be, it is not 
necessary, nor, perhaps, proper for me to inquire ; but 
it is difficult to conceive that it can, by any possibility, 
be otherwise, for the rule in no degree arises from the 
transaction being upon the water, but from principles 
of public policy and of public law, which are just as 
weighty on the one clement as on the other, and of 
which the cases liave more frequently happened upon 
the water, merely in consequence of the insular situation 
of this country.” 

The case of The Ally (5 Robinson, 251) shows, 
that the Court of Admiralty has not been disposed 
to force the rale beyond its true spirit. A ship 
sailed on the 11th September, 1795, for the island 
of Dcmerara, then a Dutch colony. War being de- 
clared, on the 16th of the same month, against 
Holland, Demerara became, of course, a hostile pos- 
session. The ship was captured off its coast, in May, 
1796; but the island having in the meantime sur- 
rendered to the British forces, had become a British 
colony. Lord Stowell held, that as the port to which 
the ship was destined did, at the time of her carrying 
the design into effect, belong, not to an enemy, but to 
his Britannic Majesty, the ship was not to be deemed 
in fact an illegal trader. “ I conceive,” said he, “ that 
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there must be an act of trading to the enemy’s country, 
as well as the intention ; there must be, if I may so 
speak, a legal as well as a moral illegality. If a man 
fires a gun at sea, intending to kill an Englishman, 
which would be legal murder, and by accident does 
not kill an Englishman, but an enemy, the moral guilt 
is the same, but the legal effect is different; the acci- 
dent has turned up in his favour, the criminal aet in- 
tended has not been committed, and the man is innocent 
of the legal offence. So, if the intent was to trade with 
an enemy (which I have already observed cannot be 
ascribed to the party at the commencement of the 
voyage, when hostilities were not yet declared), but at 
the time of carrying the design into effect, the person 
is become not an enemy; the intention here wants the 
co?'pus delicti. No case has been produced in which 
a mere intention to trade with the enemy’s country, 
contradicted by the fact of its not being an enemy’s 
country, has enured to condemnation. Where a country 
is known to be hostile, the commencement of a voyage 
towards that country may be a sufficient act of ille- 
gality ; but where the voyage is undertaken without 
that knowledge, the subsequent event of hostility will 
have no such effect. On principle, I am of opinion, 
that the party is fi'ee from the charge of illegal 
trading.” (See also The De Bilboa, 2 Rob. 133.) 

The rule against trading with the enemy applies of 
strict right even to British property that has left the 
enemy’s country after the declaration of hostilities. 
It was, indeed, at one time held, that if an Englishman, 
at the commencement of hostilities, had goods in an 
enemy’s country, he might bring them away. But it 
seems that the case of JPotts and Bell (8 T. R. 648) 
has reversed that, as well as most of the other doctrines 
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laid down in Bell and Gilson. The doctrine is esta- 
blished by a decision quoted in Potts and Bell, from 
a manuscript note of Sir Edward Simpson, in the case 
of St, Philip, at the Cockpit, wherein it was esta- 
blished that trading with an enemy is a subject of con- 
fiscation, and excludes any exception, even on the 
ground that the goods had been purchased before the 
war. This authority, with all the others cited by the 
king’s advocate in the case of Potts and Bell, received 
the general sanction of Lord Kenyon in delivering the 
judgment of the court. 

At the same time, in cases of hardship, the courts 
have not shown themselves unwilling to make some 
relaxations. In the case of The Dree Gebroeders 
(4 Eobinson, 234), Lord Stowell observed, “ That pre- 
tences of withdrawing funds are at all times to be 
watched with considerable jealousy 5 but, when the 
transaction appears to have been conducted bond fide 
with that view, and to be directed only to the removal 
of property, which the accidents of war may have 
lodged in the belligerent country, cases of this kind 
are entitled to be treated with some indulgence.” 
But in the case of The Juffrom Catharina (5 Eo- 
binson, 141), a case where an indulgence was allowed 
by the court, for the withdrawal of British property. 
Lord Stowell intimated that his decree in that instance 
was not to be understood as in any degree relaxing the 
necessity of obtaining a licence. “ On the contrary, 
this court cannot sufficiently inculcate the only way of 
applying in all cases for the protection of a licence, 
when property is to be withdrawn from the country of 
the enemy ; it is, indeed, the only safe way in which a 
party can proceed.” 

In the case of The Madonna delle Grazie (14 
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llobinsoii, 195), some degree of relaxation was un- 
doubtedly admitted, but it was admitted under very 
peculiar circumstances, which, though certainly infrac- 
tions of the letter, yet by no means contravened the 
spirit of the rule. The goods in question, which were 
wines purchased solely for the supply of the British 
fleet before hostilities with Spain, were secretly de- 
posited in that country after the breaking out of the 
war, and then removed to Leghorn, with an addition of 
some other newly purchased wines mixed in order to 
colour the previous stock, which had become too pale 
to be saleable by itself. The mixture of the new wine, 
which had been purcliased subsequently to hostilities, 
was considered by Lord Stowell so indispensably ne- 
cessary to the disposal of the old cargo, as not to afiect 
the legality of the transaction. His judgment then 
proceeds in the following words: — ''It is said that Mr. 
Gregory, the claimant in this case, might have obtained 
a licence ; I certainly do not mean to weaken the ob- 
ligation to obtain licences for every sort of communi- 
cation with the enemy’s country, in all cases where the 
measure is practicable ; but, I think, I see great diffi- 
culties that might have occurred in applying for a 
licence, or in using it in the present case. How could 
Mr. Gregory describe his wines, as to the place from 
whence they would be exported ? They were deposited 
secretly, and could only be exported by particular op- 
portunities. On the other band, can I entertain a 
doubt that government would have been very desirous 
to protect him in the recovery of this property, pur- 
chased under a contract with them? Or, on the 
ground of public utility, is it too much to hold out 
this encouragement to persons engaged in contracts of 
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this sort, that they shall obtain every facility in dispos- 
ing of such stores? It would be a considerable dis- 
couragement to persons in such situations, at a distance 
from home, and employed in the public service, if they 
were to know> that in case of hostilities intervening, 
they would be left to get off their stores as well as 
they could, with a danger of capture on ever^ side. 
The circumstances of this case may be taken as vir- 
tually amounting to a licence, inasmuch as if a licence 
had been applied for, it must have been granted.” 

Commerce by a person resident in an enemy’s 
country, even as representative of the crown of this 
country, is illegal, and the subject of prize, however 
beneficial it may be to this country, unless authorized 
by licence. {Ex parte Baglehole, 18 Ves. jun, 528 ; 1 
Rose, 271.) 

Debts due by British subjects to subjects of the 
enemy’s state, are during the war, withheld. “ When 
Alexander,” writes Vattel, Book 3, o. 5, s. 77, “became 
by conquest master of Thebes, he found, among the 
treasures of the conquered, an engagement from the 
Thessalians to pay a hundred talents. The Thessalians 
having served with merit in Iiis army, he gave up the 
engagement to them, and thus remitted the debt. So 
the sovereign has naturally the same right over what 
his own subjects may owe to enemies. He may, there- 
fore, confiscate debts of this nature, if the terra of pay- 
ment happen in time of war ; or at least, he may pro- 
hibit his subjects from paying while the war continues.” 
The latter course has been adopted by the British law. 
We suspend the right of the enemy to the debts which 
our traders may owe to him, but we do not annul it ; 
we preclude him, during war, from suing to recover 
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his due ; for we are not to send treasure abroad for 
the direct supply of our enemies in their attempts to 
destroy us; but, with the return of peace, return the 
right and the remedy. 

The case of The Soop {supra, p. 5) comprehends, 
in one concise view, not only the law of nations re- 
specting the power of withholding payment from an 
enemy of the debts that may be due to him, but the 
rule of our own law also, with the exceptions which it 
admits. 

The law with regard to the payment of debts due to 
the enemy, at the return of peace, is given in Ex parte 
JBoussmaker (13 Ves. jun. 71). There a petition 
came on in the Court of Chancery, in the matter of 
Boussmaker, a bankrupt, praying, that the petitioner 
might be admitted to prove, under the commission, a 
debt which the commissioners had refused to admit, 
upon the objection that the creditors, applying to prove, 
were alien enemies. The Lord Chancellor explained 
the distinctions of the law and its principles on the 
important question, whether the right of an alien 
enemy was destroyed or only suspended by war, “ If 
this,” said his Lordship, “ had been a debt, arising from 
a contract entered into with an alien enemy during 
war, it could not possibly stand, for the contract would be 
void ; but if the two nations were at peace at the date 
of the contract, though, from the time of war taking 
place, the creditor could not sue, yet the contract being 
originally good, upon the return of peace the right 
would revive : it would be contrary to justice, there- 
fore, to confiscate this dividend. Though the right to 
recover is suspended, that is no reason why the fund 
should be divided among the other creditors. The 
e2 
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point is of great moment, from the analogy to the case 
of an action. The policy avoiding contracts with an 
enemy is sound and wise; but where the contract was 
originally good, and the remedy is only suspended, the 
proposition that therefore the fund should be lost, is 
very different.” According to the strictness of the 
law of nations, we have already seen that debts due to 
alien enemies may be confiscated by the state. But 
in England, and in some other modem states, a milder 
law appears to have been established — a law which, 
though in no way compulsory with regard to foreign 
nations, is binding upon tbe crown in this particular 
country. An old case, indeed, of the Attorney-Gen- 
eral v. n'eedon and another (Parker’s Reports, 
207), seems to countenance the prerogative of the 
British crown in all the rigour of the old law of 
nations, but that doctrine is questioned by Rolle, in 
his Abridgment ; and in the case of Furtado v. Rogers 
(3 Bos. & Pul. 191), Lord Alvanley said, “ With re- 
spect to the argument, that all contracts made with the 
enemy enure to the benefit of the king during war, and 
that he may enforce payment of any debt due to an 
alien enemy from any of his subjects, we think it is 
not entitled to much weight. Such a course of pro- 
ceeding never has been adopted, nor is it very probable 
that it ever will be adopted, as well from the difficulties 
attending it, as from the disinclination to put in force 
such a ])rerogative.” As between Great Britain and 
the United States, the 10th article of the treaty of 1794 
prohibits the confiscation of enemy’s property found in 
the country at the beginning of a war, as to debts and 
money in the funds and banks, on the pi'inciple that 
because property on arrival at a particular place would 
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have been liable for confiscation, it is not therefore to 
be treated as if it had arrived and been confiscated.” 
The right to confiscate debts so due to enemy’s subjects, 
though a strictly national right, is so justly deemed 
odious in modern times, and is so generally discounte- 
nanced, that in the United States it is held that nothing 
but an express act of the legislature could include it in 
the objects of warfare. {The Ann Greetii 1 Gallison, 
292.) 

“The claim of a right to confiscate debts,” says 
Chancellor Kent (i. 71), “contracted by individuals in 
time of peace, and which remain due to the subjects 
of the enemy at the declaration of war, rests very 
much upon the same principles as that concerning 
enemy’s tangible property, found in the country at the 
opening of the war. In former times, the right to con- 
fiscate debts was admitted as a doctrine of national law, 
and (Grotius, B. 1, c. 1, s. 6; b. 3, c. 8, s. 4 ,■ Puffendorf, 
1. 8, c. 6, 19, 20 j Byiikershoeck, 1. 1, cap. 7, and Lord 
Hale, 1, 95) pronounced in favour of it. It had the 
countenance of the civil law (Dig. 41, 1; 49, 15); 
and even Cicero (Off. 1. 3, c. 26), when stating the 
cases in which promises are not to be kept, mentions 
that of the creditor becoming the enemy of the coun- 
try of the debtor. Down to the year 1737, the general 
opinion of jurists was in favour of the fight; but 
Vattel says (B. 3, c. 5, s. 77) that a relaxation of the 
rigour of the rule has since taken place among the 
sovereigns of Europe, and that as the custom has 
been generally received, he who should act contrary 
to it would violate the public faith; for strangers 
trusted his subjects only from a firm persuasion that 
the general custom would be observed. There has been 
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frequently a stipulation in modern treaties, that debts 
or monies in the public funds should not be confiscated 
in the event of war; and these conventional pro- 
visions are evidence of the sense of the governments 
which are parties to them, and that the right of con- 
fiscation of debts and things in action is against good 
policy and ought to be discontinued. The treaties 
between the United States and Columbia in 1825, 
and Chili, in 1832, and Venezuela in 1836, and the 
Peru-Bolivian confederation in 1838, and of Ecuador, 
in 1839, contained such a provision ; but the treaty 
between the United States and Great Britain in 1795 
went further, and contained the explicit declaration, 
that it was * unjust and impolitic that the debts of 
individuals should bo impaired by national differences.’ 
Vattel says {uhi supra) that everywhere money lent 
to the public is exempt from confiscation and seizure 
in case of war.” Emerigon (Des Ass. i. 667) and 
Martens (B. 8, c. 2, s. 5) make the same declaration. 
With regard to the United States, however, the cases 
of Brown v. The United States (8 Cranch, 110, and 
Ware v. Hilton, 3 Dallas 199,) establish it as a 
principle of public law, so far as the same is under- 
stood and declared by the highest judicial authorities 
in that country, that it rests in the discretion of the 
legislature of the Union, by a special law for that 
purpose, to confiscate debts contracted by its citizens 
and due to the enemy, though, as it is asserted by the 
same authority, this right is conti'ary to universal 
practice, and may, therefore, well be considered as a 
naked and impolitic right, condemned by the en- 
lightened conscience and judgment of modern times. 
(Kent, ii6i supra.) 
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COMMERCE OF THE ENEMY. 

The commerce of the enemy has in all ages been 
considered as the legitimate prize of wai-. There is no 
such thing as a wai' for arms, and a peace for com- 
merce. The rights of war, as they may be lawfully 
exercised against hostile commerce, are discussed at 
large in the Third Book of Grotius, c. 6. A state 
taking up arms in a just cause has a double right 
against her enemy ; first, a right to obtain possession 
of her property withheld by the enemy; to which 
must be added the expenses incurred in the pursuit of 
that object, the charges of the war, and the reparation 
of damages — for were she obliged to bear those ex- 
penses and losses, she would not fully recover her 
property or obtain her due ; secondly, she has a right 
to weaken her enemy, in order to render him incapa- 
ble of supporting his unjust violence, — a right to 
deprive him of the means of resistance. Hence, as 
from this source originate all the rights which war 
gives us over things belonging to the enemy, we 
have a right to deprive him of his possessions, of 
everything which may augment his strength and 
enable him to make war. This every one endeavours 
to accomplish in the manner most suitable to him. 
Whenever we have an opportunity, we seize on the 
enemy’s property, and convert it to our own use ; and 
thus, besides diminishing the enemy's power, we aug- 
ment our own, and obtain at least a partial indemni- 
fication or equivalent either for what constitutes the 
subject of the war or for the expenses and losses in- 
curred in its prosecution ; in a word, we do ourselves 
justice. 
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The doctrines laid down in these and in other 
treatises on international law, are thus condensed 
by Martens (Book 3, c. 3, s, 9) : “ The conqueror 
has a right to seize on the property of the enemy, 
whether moveable or immoveable. Tliese seizures 
may be made, firat, in order to obtain what he de- 
mands as his due, or an equivalent; secondly, to 
defray the expenses of the war; thirdly, to force the 
enemy to an equitable peace ; fourthly, to deter him, 
or, by reducing his strength, to hinder him from repeat- 
ing in future the injuries which have been the cause 
of the war. And, with this last object in view, a 
power at war has a right to destroy the property and 
possessions of the enemy, for the express purpose of 
doing him mischief. However, the modern laws of 
war do not permit the destruction of any thing, ex- 
cept, first, such things as the enemy cannot be deprived 
of by any other means than those of destruction, and 
which it is at the same time necessary to deprive him 
of; secondly, such things as, after being taken, cannot 
be kept, and which might, if not destroyed, strengthen 
the enemy ; thirdly, such things as cannot be preserved 
without injury to the military operations. To all these 
we may add, fourthly, whatever is destroyed by way 
of retaliation.” Vattel, however, qualifies this rule 
by exempting from seizure and confiscation real pro- 
perty (immeubles) held by the enemy’s subjects within 
the belligerent state, which, having been acquired by 
the consent of the sovereign, is to be considered as on 
the same footing with the property of his own subjects, 
and not liable to confiscation yM?‘e belli. But he adds, 
that the rents and profits may be sequestrated, in 
order to prevent their being remitted to the enemy. 
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The first mode by which a belligerent proceeds to 
assail the commerce of his enemy is by embargo, the 
efiect of which is to detain vessels in the ports where 
they may be lying. Embargoes, which are imposed 
on various occasions and for various purposes, are of 
two descriptions, warlike or civil. The former is im- 
posed by a nation upon such foreign vessels within 
her ports as belong to states against whom she has 
declared war, or is about to declare it. Vattel lays 
]t down as a rule that a nation is not at liberty 
to seize that part of her enemy’s property which 
is in her dominions at the time of the declara- 
tion, because it came into her power upon the faith of 
previously e.visting peace. But declarations of war 
are not construed to take effect merely from the time 
when a formal notification of hostility is given; there 
are certain preceding acts, of a hostile nature, which 
are deemed to be virtually declarations of war, to 
certain intents and purposes, though they may be 
explained away and annulled by a subsequent accom- 
modation between the governments. Wlieri, therefore, 
a nation receives cei’tain injuries, for wlilch she sees 
no prospect of obtaining redress, she is reduced to 
consider hostilities as virtually declared, and issues an 
embargo upon the commerce of the offending state 
then lying within her ports, in order to indemnify 
herself in the only way in which, perhaps, it may be 
possible for her to obtain indemnification at all. In 
this case, the hostile property, which comes to her 
hands after the commission of the injury, may be, and 
is regarded, as having come to her hands after the 
declaration of hostilities, though that declaration have 
not been duly and formally notified; and, therefore, 
E 5 
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tlie case of embargo is not within the prohibition of 
Vattel, which reaches to the exemption only of goods 
in our hands at the time of the declaration, and does 
not cover property coming into our territory after that 
declaration, whether such declaration be only virtual, 
or whether it be announced with all the fulness of 
formality. If in the ports of this kingdom, an order 
of Council puts a general embargo on the ships of 
any foreign state, and reprisals afterwards take place, 
it is not contended that such vessels would notbe con- 
demnable as prize to the king jure coronce. The 
Overyssel was a case of that description, and no 
question was raised about it; it passed, in a manner 
sub sUentio, as a matter of common condemnation, 
and no observation was made upon it, but many 
material distinctions seem, to render that case no 
authority on the present question. That ship was 
detained on an embargo laid on the ports of this 
kingdom, and operating therefore with just force and 
authority to produce its effect ; but no embargo issuing 
in this country can operate with any effect, beyond the 
limits of the realm ; it is a mere nullity as to other 
countries. 

In Boedes Lust (5 Rob. 246), an embargo 
had been laid upon Dutch property, by Great Bri- 
tain, previously to an open declaration of war, but 
under such circumstances of injustice on the part of 
Holland, as were considered by the British Govern- 
ment as amounting to an implied declaration of war ; 
and the formal declaration, which afterwards super- 
vened, was deemed to have a retrospective effect, con- 
firming all that had been done by an embargo under 
the implied declaration. “The seizure,” said Lord 
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Stowell, “ was at first equivocal ; and if the matter in 
dispute had terminated in reconciliation, the seizure 
would have been converted into a mere civil embargo, 
so terminated. Tliat would have been the retroactive 
effect of that course of circumstances. On the contrary, 
if the transactions end in hostility, the retroactive effect 
is directly the other way. It impresses the direct hostile 
character upon the original seizure-; it is declared to be 
embargo ; it is no longer an equivocal act subject to no 
two interpretations : thereis a declaration of the animus 
by which it was done ; that it was done hostili animo, 
and is to be considered as a hostile measure ab initio. 
The property taken is liable to be used as the pro- 
perty of persons trespassers ah initio, and guilty of 
injuries which they have refused to redeem by any 
amicable alteration of their measures. This is the 
necessary course, if no particular compact intervenes 
for the restitution of such property taken before a for- 
mal declaration of hostilities.” (See also The Herstel- 
der, I Eob. 114.) 

As warlike embargoes are enforced against enemies, 
so civil embargoes are employed in the ease of allies 
and subjects. '‘The civil embargo,” says Beawes, 
(Lex Mercatoria, 271,) “is laid on ships and mer- 
chandize in the ports of this kingdom, by virtue of the 
king’s proclamation, and is strictly legal, when the 
proclamation does not contravene the ancient laws, or 
tend to establish new ones, but only to enforce the exe- 
cution of such laws as are already in being, in such 
manner as the king shall judge necessary.” “The 
law,” says Blackstone (i. 7), “ is, that the king may 
prohibit any individual of his subjects from leaving the 
kingdom. A proclamation, therefore, forbidding this, 
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in general for three weeks, by laying an embargo upon 
all shipping in time of war, will be equally binding with 
an act of parliament, because founded on a prior law.” 
(See also 4 Mod, 177—179 ; Skinner, 93, 335 ; 1 Salk. 
32; 3 Inst. 162.) 

But this civil embargo cannot be imposed upon Bri- 
tish ships in a foreign port, unless by the concurring 
authority of the state to which that port belongs; for 
the king has no right to disturb the peace of neigh- 
bouring nations by any seizures, however useful to the 
interests of his own people. This principle is esta- 
blished by Lord Stowell, in The Qertruyda (2 Rob. 
211). “ In the first place, it is not necessary that the 
embargo should be exactly of the same nature, in order 
to vest the rights of the Crown; for any mode of 
forcible oceupancy or detainer, prior to hostilities, is 
sufficient for the purpose.” Even within the jurisdic- 
tion of this kingdom, the prerogative of the sovereign, 
with respect to the imposition of embargoes, is of a 
nature by no means unlimited, or absolute. Among the 
many reports that are to be found, of the great case of 
Sands v. Mast India Company, there is one in Salkeld, 
p. 32, where it is set down as agreed, that the king 
may lay embargoes ; but then it must be for the public 
good, and not for the private advantage of a particular 
trader or company ; and the embargo which was issued 
by bis majesty to prevent the exportation of corn in 
1766, is noticed by Beawes (Lex Mercatoria, p. 276), 
as having been illegally imposed, “ Such exportation,” 
says he, “being allowed by law at the time;” and, 
therefore, the preamble to the stat. 7 Geo. 3, c. 7, 
for indemnifying all persons advising or acting under 
the order of council laying an embargo on all ships 
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laden with corn, or flour, during the recess of parlia- 
ment in 1766, says, “ which oi’der could not be justi- 
fied by law, but was so much for the service of the 
public, and so necessary for the safety and preserva- 
tion of bis majesty’s subjects, that it ought to be justi- 
fied by act of pai’liament.” This embargo, as was 
allovved, saved the people from famine ; yet it was de- 
clared illegal by the above act of the legislature, in- 
cluding the king himself, who laid it, which was there- 
fore needful to sanction it ; and the proprietors of the 
embargoed ships and cargoes were accordingly in- 
demtiified by government. 

The practice so common in modern Europe, of 
imposing embargoes, has apparently the efiect of de- 
stroying that protection to property, which the rule of 
faith and justice gives to it, when brought into the 
country in the course of trade and in the confidence of 
peace. The seizure, however, though hostile in the 
eseoution, should the matter in dispute terminate in 
reconciliation, becomes a mere civil embargo; it is 
only u'hon hostilities proceed that the embargo takes 
efiect, as a hostile measure, ah initio. Embargo is 
laid down in the best authorities as a lawful measure, 
sanctioned by the uniform usage of nations. It does 
not differ in substance from the conduct of the Syra- 
cusans, ill the time of Dionysius the elder — which Mit- 
ford considered to be a gross violation of the law of 
nations — who, having declared war against Carthage, 
at once seized the effects of Carthaginian traders in 
their warehouses, and Carthaginian vessels in their 
harbours, and then sent a herald to Carthage to nego- 
tiate. This act of the Syracusans is identical with the 
ordinary practice in England, as laid down by Lord 
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Mansfield, in Lindo v. Rodney (Doug. 613) : “Upon 
the declaration of war or hostilities, all the ships of 
the enemy are detained in our ports, to be confiscated 
as the property of the enemy, if no reciprocal agree- 
ment is made.” (Kent, 68.) 

The following is her Majesty’s proclamation, order- 
ing a general embargo on Eussian vessels in the Eng- 
lish ports : — 

“ At the Court at Buctingham Palace, the 29th day 
of March, 1854, 

“ Present — The Queen’s Most Excellent Majesty in 
Council. 

“ It is this day ordered by her Majesty, by and with 
the advice of her Privy Council, that no ships or ves- 
sels belonging to any of her Majesty’s subjects be 
permitted to enter and clear out for any of the ports of 
Eussia until further order; and her Majesty is fur- 
ther pleased to order that a general embargo or stop 
be made of all Eussian ships and vessels whatsoever, 
now within, or which shall hereafter come into, any 
of the ports, harbours, or roads, within any of her 
Majesty’s dominions, together with all persons and 
effects on board the said ships or vessels; provided, 
always, that nothing herein contained shall extend to 
any ships or vessels specified or comprised in a certain 
Order of her Majesty in Council, dated this twenty- 
ninth day of March, for exempting from capture or 
detention Eussian vessels under special circumstances ; 
her Majesty is pleased farther to order, and it is hereby 
ordered, that the utmost care be taken for the pre- 
servation of all and every part of the cargoes on board 
any of the said ships or vessels, so that no damage 
or embezzlement whatever be sustained ; and the Right 
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Hon. the Lords Commissioners of her Majesty’s Trea- 
sury, the Lords Commissioners of the Admiralty, and 
the Lord Warden of the Cinque Ports, are to give the 
necessary directions herein as to them may respectively 
appertain. *‘C. 0 . Gbeville.” 

With reference to Russian merchant ships in her 
Majesty's East Indian territories, or within her Ma- 
jesty’s foreign and colonial possessions, the following 
proclamation has been issued : — 

“At the Court at Buckingham Palace, the 7th day 
of April, 1854. 

“ Present— The Queen’s Most Excellent Majesty in 
Council, 

“Her Majesty being compelled to declare war 
against his Imperial Majesty, the Emperor of all the 
Russias, and being desirous to lessen as much as 
possible the evils thereof, is pleased, by and with 
the advice of her Privy Council, to order, and it is 
hereby ordered, that Russian merchant vessels which, 
at the time of the publication of this order, shall be in 
any ports or places in her Majesty’s Indian teri'itories, 
under the government of the East India Company, 
or within any of her Majesty’s foreign or colonial pos- 
sessions, shall be allowed thirty days from the time of 
the publication of this order in such Indian terri- 
tories, or foreign or colonial possessions, for loading 
their cargoes, and departing from such ports or places j 
and that such Russian merchant vessels, if met at 
by any of her Majesty’s ships, shall be permitt'd 
continue their voyage if, on examination of (Iicii 
papers, it shall appear that their cargoes were take; 
on board before the expiration of the above 1 
provided that nothing herein contained shall extend 
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or be taken to extend to Eussian vessels having on 
board any ofiBeer in the military or naval service of the 
enemy, or any article prohibited or contraband of war, 
or any despatch of or to the Eussian Government. 

“ And it is hereby further ordered by her Majesty, 
by and with the advice of her Privy Council as afore- 
said, that any Eussian merchant vessel which, prior 
to the 29th of March now last past, shall have sailed 
from any foreign port, bound for any port or place, in 
any of her Majesty’s East Indian territories, or foreign 
or colonial possessions, shall be permitted to enter such 
port or place, and to discharge her cargo, and after- 
wards forthwith to depart without molestation; and 
that any such vessel, if met at sea by any of her 
Majesty’s ships, shall be permitted to continue her 
voyage to any port not blockaded. 

“And the Eight Honourable the Lords Commis- 
sioners of her Majesty’s Treasury, the Lords Commis- 
sioners of the Admiralty, and her Ma.jcsty’s Principal 
Secretary of State for War and the Colonies, the 
Eight Honourable the Commissioners for the Affairs 
of India, and all governors, officers, and autliorities 
whom it may concern, in her Majesty’s East Indian, 
foreign, and colonial possessions, are to give the ne- 
cessary directions herein as to them may respectively 
appertain. 


C. C. Gbevillb.” 
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REPRISALS. 

The doctrine as to embargoes preceding hostilities, is 
not peculiar to the British courts. Its principle has been 
acknowledged amongst all nations, and forms the basis 
of reprisals. "Reprisals,” says Vattel (B. 2, c. 18, s. 
342), “are used between nation and nation, in order to 
do themselves justice when they cannot otherwise obtain 
it. If a nation has taken possession of what belongs to 
anothei’, — if she refuses to pay a-debt, to repair an in- 
jury, or to give adequate satisfaction for it, — the latter 
may seize something belonging to the former, and 
apply it to her own advantage, till she obtains pay- 
ment of what is due to her, together with interest and 
damages ; or keep it as a pledge till she has received 
ample satisfaction. In the latter case, it is rather a 
stoppage, or a seizure, than reprisals j but they are 
frequently confounded in common language. The 
effects thus seized on are preserved while there is any 
hope of obtaining satisfaction or justice. As soon as 
that hope disappears, they are confiscated, and then 
the reprisals are accomplished. If the two nations, 
upon this ground of quarrel, come to an open rup- 
ture, satisfaction is considered as refused from the 
moment that war is declared, or hostilities com- 
menced ; and then also the efiects seized may be con- 
fiscated.” 

“In reprisals,” continues the same author, ‘‘we 
seize on the property of the subject, just as we would 
on that of the state, or sovereign. Everything that 
belongs to the nation is subject to reprisals, whenever 
it can be seized, provided it be not a deposit entrusted 
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to the pablio faith. As it is only in consequence of 
that confidence which the proprietor has placed in 
our good faith, that we happen to have such a de- 
posit in oiir hands, it ought to be respected, even in 
case of open war; such is the conduct observed in 
England, and elsewhere, with respect to the money 
which foreigners have placed in the public funds.” 

He who makes reprisals against a nation, can- 
not be taxed with seizing the property of an inno- 
cent person for the debt of another ; for in this case 
the sovereign is to compensate those of his subjects 
on whom the reprisals fall ; it is the debt of the state 
or nation of which each citizen ought only to pay his 
quota. 

The sovereign alone can order reprisals. It is 
only between state and state that all the propei'ty 
of the individuals is considered as belonging to the 
nation. Sovereigns transact their affairs between 
themselves; they carry on business with each other 
directly, and can only consider a foreign nation as a 
society of men who have but one common interest. 
It belongs therefore to sovereigns alone to make and 
order reprisals. It is an affair of too serious a nature 
to be left to the discretion of private individuals, and 
accordingly we see that, in every civilized state, a 
subject, who thinks himself injured by a foreign nation, 
has recourse to his sovereign in order to obtain per- 
mission to make reprisals.” (Vattel, B. 2, c. 18.) Re- 
prisals may be made in support of the rights of a 
subject as well as of those of the sovereign, and for 
the acts of the subject as well as for those of the 
sovereign, but in neither case should the commission 
or letter of marque be issued except in a case clearly 
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just and undoubted. The property so seized may be 
detained as a pledge, or disposed of under judicial sanc- 
tion, in like manner, as if it were a process of distress 
under national authority for some debt or duty with- 
held. The right of government to enforce these just 
claims of its subjects against a foreign government, 
by reprisals, if relief be denied by the foreign court, 
is clearly laid down by Viscount Palmerston in his 
able speech of the 6th of J uly, 1847, on the motion 
made by the late Lord George Bentinck, "that an 
humble address, be presented to her Majesty, praying 
her Majesty to take such steps as her Majesty may be 
graciously pleased to deem advisable to secure for the 
British holders of unpaid Spanish bonds redress from 
the Government of Spain.” 

Viscount Palmerston said — “ My noble friend has 
quoted passages from the law of nations, laying down 
the doctrine that one government is entitled to enforce 
from the government of another country redress for 
all wrongs done to the subjects of the government 
making the application for such redress ; and that if 
redress be denied, it may justly be obtained by reprisals 
from the nation so refusing. I fully admit to this ex- 
tent the principle which my noble friend has laid down. 
At the same time, I am sure the House will see that 
there may be a difference and distinction drawn in 
point of expediency and in point of established prac- 
tice, as to the application of an indisputable principle 
to particular and different eases. Now, if the govern- 
ment of Spain had, we will say, for example, violently 
seized the property of British subjects, this country 
being on terms of amity with Spain, under treaties, no 
man will, for a moment, hesitate in declaring that it 
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•would be tbe doty of the government of Great Britain 
to enforce redress. In the same manner, in any trans- 
action that is founded on previous compacts between 
two governments — in any transaction that is founded on 
the previous sanction of the government whoso subject 
is the complainer, in any case of that sort, it has been 
the practice of Great Britain to demand and insist upon 
redress. Again, if any act of injustice, in the prose- 
cution of trade and commerce, be inflicted on British 
subjects, there can be no question as to the course 
which the government of this country ought to ])ursue. 
But there has always been drawn a distinction between 
the ordinary transactions of British subjects with the 
subjects of other countries, and the transactions of 
British subjects with the governments of othei’ coun- 
tries. When a British subject, engaged in trade with 
the subjects of a foreign country, sustains a loss, his 
first application is to the law of that country for redress. 
If those laws are not pro])erly administered in his case, 
then the British government steps in and demands 
either that tlie law shall be properly dealt out, or that 
redress shall be given by the government of that state. 
It is to the advantage of tliis country to encourage 
commercial dealings with foreign countries ; but I do 
not know that it is to the advantage of this country to 
give great encouragement to British subjects to invest 
their capital in loans to foreign countries. I think it 
is inexpedient for many reasons that that course should 
be pursued. It exposes British subjects to loss from 
trusting governments that are not trustw'orthy ; and if 
this principle were to be established as a guide for the 
practice of British subjects, that the payment of such 
loans should be enforced by the arms of England, it 
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would place the British nation in the situation of being 
always liable to be involved in serious disputes with 
foreign governments, upon matters with regard to which 
the British government of the day might have had no 
opportunity of being consulted, or of giving an opinion 
one way or the other.” Again the Noble Viscount 
said — “Although I entreat the House, upon grounds of 
public policy, not to impose at present upon her Ma- 
jesty’s government the obligations which the proposed 
address would throw upon them, yet I would take this 
opportunity of warning foreign governments, who are 
the debtors to British subjects, that the time may come 
when this House will no longer sit patient under the 
wrongs and injustice inflicted upon the subjects of this 
country. I warn them that the time may come when 
the British nation will not see with tranquillity the sum 
of £150,000,000, due to British subjects and the inte- 
rest not paid. And I must warn them, that if they do 
not make proper efforts, adequately to fulfil their en- 
gagements, the government of this country, whatever 
men may be in office, may be compelled, by the voice 
of public opinion, and by the votes of parliament, to 
depai't from that which hitherto has been the established 
practice of England, and to insist upon the payment 
of debts due to British subjects. That we have the 
means of enforcing the rights of British subjects, I am 
not prepared to dispute. It is not because we are 
afraid of these states, or all of them put together, that 
we have refrained from taking the steps to which my 
noble friend wmuld urge us. England, I trust, will 
always have the means of obtaining justice for its sub- 
jects from any country upon the face of the earth. But 
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this is a question of expediency, and not a question of 
power; therefore let no foreign country, which has 
done wi'ong to Britisli subjects, deceive itself by a false 
impression, either that the British nation or the British 
parliament will ever remain patient under wrong ; or 
that, if called upon to enforce the rights of the people 
of England, the government of England will not have 
ample power and means at its command to obtain 
justice for them.” 

The noble lord asserted generally the same course 
of policy in the discussions arising out of the refusal 
of the government of Greece to satisfy the claims 
of Don Pacifioo, a British subject. (Speech of Lord 
Palmerston, June 26, H. of C., 1850.) 

This principle is not only acknowledged, but has in 
several instances been acted upon by the Government 
of the United States. In 1834, it was proposed by 
President Jackson as a measure against France ; and 
in 1847, a leading ground of the war between the 
United States and Mexico was the non-payment of 
debts due by Mexico to American citizens. These 
letters of reprisal, as being applicable to a state of 
peace, have been frequently reorganized and regulated 
by treaty, as by the treaty of Munster between Spain 
and Holland in 1648, by the treaties between England 
and Holland in 1654 and 1667, by the treaty between 
the United States and the Republic of Columbia in 
1825, &c. The French ordinance of the Marine in 
1681 (B. 3, tit. 10) regulates minutely this remedial 
process, and the judicial sanction requisite to the pro- 
ceedings under letters of reprisal, and whieh Valin 
considers to be “ sage precautions, proper to temper 
the rigour of this perilous mode of redress.” 
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General reprisals upon the persons and properties of 
the subjects of another power are equivalent to open 
war. “ I do not see any dilference,” said the Grand Pen- 
sionary De Witt, “ between general reprisals and open 
war.” Special letters of marque and reprisal, indeed, 
limited to a specific object, are spoken of generally, 
and even in the articles of confederation of the United 
States in 1781, article 9, expressly, as issuing ‘ in times 
of peace.’ They are, however, regarded by Bar- 
beyrac, Emerigon, and other publicists, as a species 
of hostility, an imperfect war, and usually a prelude 
to open hostilities j the favourable or adverse issue of 
the hazardous experiment will depend in some degree 
upon the matter in demand, and, in a much greater 
degree, upon the relative situation, character, strength 
and spirit of the nations concerned (Kent, i. 69 — ^70). 

The following is the Order in Council recently issued 
on the subject of general reprisals against Russia : — 
"At the Court at Buckingham Palace, the 29th day 
of March, 1854, 

“ Present— The Queen’s Most Excellent Majesty in 
Council. 

“ Her Majesty having determined to afford active 
assistance to her ally, his Highness the Sultan of the 
Ottoman empire, for the protection of his dominions 
against the encroachments and unprovoked aggression 
of his Imperial Majesty the Emperor of all the Rus- 
sias, her Majesty, thei'efore, is pleased, by and with the 
advice of her Privy Council, to order, and it is hereby 
ordered, that general reprisals be granted against the 
ships, vessels and goods of the Emperor of all the 
Russias, and of his subjects or others inhabiting within 
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any of his ooantvies, territories, or dominions, so that 
her Majesty’s fleets and ships shall and may lawfully 
seize all ships, vessels and goods belonging to the 
Emperor of all the Russias or his subjects, or others 
inhabiting within any of his countries, territories, or 
dominions, and bring the same to judgment in such 
Courts of Admiralty within her Majesty's dominions, 
possessions, or colonies, as shall be duly commission- 
ated to take cognizance thereof. And to that end her 
Majesty’s Advocate-General, with the Advocate of her 
Majesty in her Office of Admiralty, are forthwith to 
prepare the di’aft of a commission, and present the 
same to her Majesty at this Board, authorizing the 
Commissioners for executing the office of Lord High 
Admiral to will and require the High Court of Ad- 
raii'alty of England, and the Lieutenant and Judge of 
the said Court, his Surrogate or Surrogates, as also 
the several Courts of Admiralty within her Majesty’s 
dominions, which shall be duly commissionated to 
take cognizance of, and judicially proceed upon, all 
and all manner of captures, seizures, prizes and re- 
prisals of all ships, vessels and goods, that are or 
shall be taken, and to hear and determine the same ; 
and, according to the course of Admiralty, and the 
law of nations, to adjudge and condemn all such ships, 
vessels and goods as shall belong to the Emperor of 
all the Russias or his subjects, or to any others inha- 
biting within any of his countries, territories, or do- 
minions; and they are likewise to prepare and lay 
before her Majesty, at this Board, a drsift of such 
instructions as may be proper to be sent to the said 
several Courts of Admiralty in her Majesty’s do- 


minions, possessions, and colonies, for their guidance 


From the Court at Buckingham Palace, this 
29th day of March, 1854. 


Cranwohth, C. 

Granville, P. 

Argyll, C. P. S. 

Newcastle. 

Breadalbane. 

Lansdowne. 

Abehcorn. 

Aberdeen. 

Clarendon. 


Drdmlanhig. 

Mulgravb. 

J. Rdssell. 

Ernest Bruce. 
Sydney Herbert. 

J. E. G. Graham. 
Steph. Lushington. 
W. E. Gladstone. 
Wm. Molesworth.” 


PRIVATEERS. 

Martens calls privateering “ the expeditions of pri- 
vate individuals during the war, who, being provided 
with a special permission from one of the belligerent 
powers, fit out at their own expense one or more ves- 
sels with the principal design of attacking the enemy, 
and preventing neutral subjects or friends from carry- 
ing on with the enemy a commerce regarded as 
illicit.” A privateer differs from a pirate : first, the 
former is provided with a commission, or with letters 
of marque, from a sovereign, of which the pirate is 
destitute ; secondly, the privateer supposes the case of 
a war (or at least that of reprisals), the pirate plun- 
ders in the midst of peace as in the midst of warj 
thirdly, the privateer is obliged to observe the rules 
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and instructions -whicli are given him, and to attack 
by virtue of them only the enemy’s ships, or those 
neutral vessels which carry on an illicit commerce ; 
the pirate plunders indiscriminately the ships of all 
nations, without observing even the laws of war, but 
in the last point of view, privateers may become 
pirates when they transgress the limits prescribed to 
them.” Those who, without public authority, plunder 
indiscriminately, are called pirates, icumeurs de mer, 
forhaiis, seeroovers, &c. j while those who sail with 
letters of marque or with a commission are called 
arimteurs, •privateers, freyhiter, vreebuyter, and cor- 
sair, which (from the Italian Corso) is the generic 
term of pirates and privateers. 

The right of making war solely belongs to the 
sovereign power in the state, which not only decides 
whether it be proper to undertake the war and to de- 
clare it, but likewise directs all its operations. Subjects, 
thei-efore, cannot of themselves take any steps in this 
afiair, nor are they allowed to commit any act of hos- 
tility without orders from their sovereign. Persons 
fitting out private ships to cruise against the enemy 
acquire the property of whatever captures they make, 
as a compensation for their disbursements, and for the 
risks they run ; but they acquire it by grant fi'om the 
sovereign, who issues out commissions to them. The 
sovereign allows them either the whole or a part of the 
capture. This entirely depends upon the nature of 
the contract made with them. As the subjects are not 
under an obligation of scrupulously weighing the jus- 
tice of the war, which, indeed, they have not always 
an opportunity of being thoroughly acquainted with, 
and respecting which they are bound, in case of doubt, 
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to rely on the sovereign’s judgment, they unquestion- 
ably may, with a safe conscience, serve their country, 
by fitting out privateers, unless the war be evidently 
unjust. But, on the other hand, it is an infamous 
proceeding on the part of foreigners to take out com- 
missions from a prince, in order to commit piratical 
depredations on a nation innocent with respect to 
them. The thirst of gold is their only inducement, 
nor can the commission they have received efface the 
infamy of their conduct, though it sci'eens them from 
punishment. (Vattel, B. iii. c. 15, ss. 223, 229.) 

Diu'ing the lawless confusion of the middle ages, the 
right of making reprisals was claimed and exercised 
without a public commission. It was not until the 
fifteenth century that commissions were held necessary, 
and began to be issued to private subjects in time of 
war ; and that subjects were forbidden to fit out vessels 
to cruize against enemies without licence. There were 
ordinances in Germany, France, Spain, and England, 
to that effect. It is now the practice of maritime 
states to make use of the voluntary aid of individuals 
against their enemies, as auxiliary to the public force ; 
and Bynkerslioeck says, that the Dutch formerly em- 
ployed no vessels of war but such as were owned by 
private persons, and to whom the government allowed 
a proportion of the captured property, as well as indem- 
nity from the public treasury. Vessels are now fitted 
out and equipped by private adventurers, at their own 
expense, to cruize against the commerce of the enemy. 
They are duly com raissionated, and it is said not to 
be a lawful cruize without a regular commission. Sir 
M. Hale held it to be depredation in a subject to attack 
the enemy’s vessels, except in his own defence, without 
F 2 
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a commission. The subject has been repeatedly dis- 
cussed in the Supreme Court of the United States, and 
the doc trine ofthelavrofnations is considered to be, that 
private citizens cannot acquire a title to hostile property, 
unless seized under commission; but they may still law- 
fully seize hostile property in their own defence. If they 
depredate upon the enemy without a commission, they 
act upon their peril, and are liable to be punished 
by their own sovereign ; but the enemy are not war- 
ranted to consider them as criminals, and, as respects 
the enemy, they violate no rights by capture. 

The practice of cruizing with private armed vessels, 
commissionated by the state, has been hitherto sanc- 
tioned by the laws of every maritime nation, as a legiti- 
mate means of destroying the commerce of an enemy. 
This practice has been justly arraigned as liable to 
gross abuses, as tending to encourage a spirit of lawless 
depredation, and as being in glaring contradiction to 
the more mitigated modes of warfare practised on 
land. Powerful efforts have been made by humane 
and enlightened individuals to suppress it, as incon- 
sistent with the liberal spirit of the age. In the 
treaty between the United States and Prance in 1778, 
it was stipulated, that “No subject of the most 
Christian king shall apply for or take any commission 
or letters of marque for arming any ship or ships to 
act as privateers against the said United States, or any 
of them, or against the subjects, people, or inhabitants 
of the said United States, or any of them, or against 
the properly of any of the inhabitants of any of them, 
from any prince or state with which the United States 
shall be at war ; nor shall any citizen, subject, or in- 
habitant of the said United States, or any of them. 
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apply for or take any commission or letters of marque 
for arming’ any ship or ships to act as privateers against 
the subjects of the most Christian king, or any of them, 
or the property of any of the inhabitants of any of 
them, from any prince or state with -which the United 
States sliall be at war; nor shall any citizen, subject, 
or inhabitant of the said United States, or any of them, 
apply for or take any commission or letters of marque 
for arming any ship or ships to act as privateers against 
the subjects of the most Christian king, or any of them, 
or the property of any of them, from any prince or 
state with which the said king shall be at war; and if 
any person of either nation shall take such commission 
or letters of marque, he shall be punished as a pirate. 

“ It shall nor be lawful for any foreign privateers, 
not belonging to the subjects of the Most Christian 
King, nor citizens of the said United States, who 
have commission from any other prince or state at 
enmity with either nation, to fit their ships in the 
ports of either the one or the other of the aforesaid 
parties, to sell what they have taken, or in any other 
manner whatsoever to exchange their ships, merchan- 
dises, or any other lading; neither shall they be 
allowed even to purchase victuals except such as 
shall be necessary for their going to the next port of 
that prince or state from which they have com- 
missions.” 

President Jefferson, in his message to Congress on 
the 3rd of December, 1805, in referring to the acts of 
privateers off the American coast, “some of them 
without commissions, some with illegal commissions, 
others with those of legal form, but committing pira- 
tical acts beyond the authority of their commissions,” 
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apprised Congress that he had equipped a force to 
capture all vessels of this description, and “ to bring 
the offenders in for tiial as pirates.” In 1812, eight 
days after the declaration of war against England, 
Congress passed a law, limiting and defining the 
rights of privateers, and endeavoured, as far as prac- 
ticable, to assimilate them to national vessels. The 
first section gives to the President the power to annul, 
at pleasure, all commissions which he might grant 
to privateers under the act of June 18, 1812. “ Sec. 
2. And be it further enacted, that all persons applying 
for letters of marque and reprisal, pursuant to the act 
aforesaid, shall state in writing the name, and a suit- 
able description of the tonnage and force of the vessel, 
and the name and the place of residence of each owner 
concerned therein, and the intended number of the 
crew,” &c. Sec. 3. “ And be it further enacted, that, 
before any commission of letters of marque and re- 
prisal shall be issued as aforesaid, the owner or owners 
of the ship or vessel for which the same shall be 
requested, and the commander thereof for the time 
being, shall give bond to the United States, with 
at least two responsible sureties, not interested in such 
vessel, in the penal sum of 5,000 dollars; or, if such 
vessel be provided with more than 150 men, then, in 
the penal sum of 10,000 dollars ; with condition that the 
owners, officers, and crew who shall be employed on 
board such commissioned vessel, shall and will ob- 
serve the treaties and laws of the United States, and 
the instructions which shall be given them according 
to law for the regulation of their conduct.” 

The subsequent sections of this Act compel the 
privateers to bring all captures into port for adjudica- 
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tion by tbe Court of Admiralty} prohibit their sailing 
without special instructions from the President ; com- 
pel the captains to keep journals of everything that 
occui’s from day to day, to be transmitted to the 
government } and make it the duty of the commanders 
of public armed vessels of the United States to ex- 
amine such journals when meeting with privateers 
at sea, and to compel their commanders to obey their 
instructions, 

This law was intended to restrain and modify the 
evils of privateering, and in 1846, when the American 
Government became involved in war with Mexico, 
President Polk, in his annual message to Congress on 
the 8th of December of that year, held the following 
language 

“Information has recently been I'eceived at the De- 
partment of State that the Mexican Government has 
sent to Havana blank commissions to privateers 
and blank certificates of naturalization, signed by 
General Salas, the present head of the Mexican Go- 
vernment. There is also reason to apprehend that 
similar documents have been transmitted to other 
parts of the world. As the preliminaries reqnii'ed by 
the practice of civilized nations for commissioning 
privateers and regulating their conduct have not been 
observed, and as these commissions are in blank, to 
be filled up with the names of the citizens and subjects 
of all nations who may be willing to purchase them, 
the whole proceeding can only be construed as an 
invitation to all freebooters to cruise against American 
commerce. It will be for our courts of justice to 
decide whether, under such circumstances, these 
Mexican letters of marque and reprisal shall protect 
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those who accept them, and commit robberies upon 
the high seas wider their authority, from the pains 
and penalties of piracy. If the certificates of natu- 
ralization thus granted be intended to shield Spanish 
subjects from the guilt and punishment of pirates, 
under our treaty with Spain they will certainly prove 
unavailing.” 

Although the Government of the United States has | 
the merit of having been the first power in modern 
times which has endeavoured to put down this relic 
of the private wars, which disgraced the middle ages, 
it is curious to notice that during the short war be- 
tween the United States and Great Britain, the legis- 
lature of the State of New York so far departed from 
these humane and enlightened views as to pass an act 
(Laws N. Y., 38th Session, c. 12, Oct. 21, 1814) “ to 
encourage privateering associations, by authorizing 
any five or more persons, who should be desirous to 
form a company for the purpose of annoying the 
enemy in their commerce by means of private armed 
vessels, to sign and file a certificate, stating the name 
of the company and its stock, &c., and that they and 
their successors should thereupon be a body politic and 
corporate with the ordinary corporate powers.” 

Various attempts have been made by treaty to put an 
end to the system of privateering. In the treaty of amity 
and commerce between Prussia and the United States, 
in 1785, it was agreed that in case of war neither ; 
party should grant commissions to any private armed 
vessels to attack the commerce of the other — a stipu- 
lation which it seems difficult to consider binding or 
likely to be observed, and which in point of fact was 
not renewed with the renewal of the treaty. A similar 
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agreement was made between Sweden and Holland, 
in 1676, but in like manner was not practically carried 
into efFect. The German jurist Biiach states that the 
French legislature, in 17S©, passed a decree for the 
same purpose, but Martens declares that “he has 
never been able to discover any evidence of such 
decree.” 

The laws of the United States have made ample 
provisions with respect to the enlistment of American 
citizens in the service of foreign powers, which may 
be considered as an affirmance of the law of na- 
tions, and as prescribing specific punishments for 
acts which were before unlawful. (Talbot v. Jan- 
son, 3 Dallas, 133 ; Briff Alerta v. Bias Moran, 9 
Ci'anch, 359.) “ Tlie Act of Congress of the 20th of 
April, 1818, c. 33, declares it to be a misdemeanor for 
any citizen of the United States, within the territory 
or jurisdiction thereof, to accept and exercise a com- 
mission to serve a foreign prince, state, colony, dis- 
trict, or people, with whom the United States are at 
peace; or for any person, except a subject or citizen 
of any foreign prince, state, colony, district, or people, 
transiently within the United State, or any foreign 
armed vessel within the jurisdiction of the United 
States, to enlist or enter himself, or hire or retain ano- 
ther person to enlist or enter himself, or to go beyond 
the limits or jurisdiction of the United States with 
intent to be enlisted or entered in the service of any 
foi'eign prince, state, colony, district, or people, as a 
soldier, or mariner, or seaman ; or to fit out and arm, 
or to increase or augment the force of any armed 
vessel, with intent that such vessel be employed in the 
service of any foreign power at war with another power 
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with whom we are at peace ; or to begin, or set on 
foot, or provide or prepare the means for any military 
expedition or enterprise, to he carried on thence against 
the territory or dominions of any foreign prince or 
state, or of any colony, district, or people with whom 
we are at peace, or to hire or enlist troops or seamen 
for foreign military or naval service ; or to be con- 
cerned in fitting out any vessel to cruise or commit 
hostilities against a nation at peace with us ; and the 
vessel in this latter case is made subject of forfeiture.” 

In the ease of The Santissima Trinidad it was 
deckled “that captures made by vessels so illegally 
fitted out, whether a public or private armed ship, 
wore tortious, and that the original owner was entitled 
to restitution if the property was brought within our 
jurisdiction.” (7 Wheaton, 283.) 

It may be well to add, that the laws of which Chancel- 
lor Kent gives the preceding synopsis expressly punish 
by fine and imprisonment any citizen of the United 
States found on board of letters of marque cruising 
against the commerce of a neutral power, or who 
shall leave the American jurisdiction with the intent 
of being so employed. 

In 1819, at the time when a contest was carried 
on between Spain and her colonies in America, the 
British Government, on the requisition of Spain, 
followed the example which had been set by the 
United States; and by the 29 Geo. 3, c. 17 (the 
Foreign Enlistment Act), provided in a very compre- 
hensive manner for the punishment of offences under 
this head. Similar prohibitions are contained in the 
laws of other countries. By the Austrian ordinance 
of neutrality of August 7th, 1803, and in the various 
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treaties between the powers of Europe during the 
course of the two last centuries, and in the several 
treaties between the United States and Erance, Hol- 
land, Sweden, Prussia, Great Britain, Spain, Co- 
lumbia, Chili, &c., it is declared that no subject or 
citizen of either nation shall accept a commission 
or letter of marque, to assist an enemy in hostilities 
against the other, under pain of being treated as a 
pirate. The provisions of the Foreign Enlistment 
Act have recently been put in force in this country by 
a royal proclamation, dated Buckingham Palace, 9th 
March, 1854. Information having been received by 
the authorities that vessels constructed exclusively for 
warlike purposes had been built under contracts with 
the Russian Government, in different private yards in 
England and Scotland, the following proclamation 
was issued, to prevent these most powerful instru- 
ments of mischief, of coutrabaiid, ready made up, 
from being conveyed to the enemy, although at the 
time when the proclamation was issued, hostilities had 
not actually commenced. 

By the Queen. — A Proclamation. 

Victoria, R.—Whereas, by an Act of Parliament, 
passed in the fifty-ninth year of the reign of his late 
Majesty King George the Third, entitled “An Act to 
prevent the enlisting or engagement of his Majesty’s 
subjects to serve in foreign service, and the fitting ont 
or equipping in his Majesty’s dominions vessels for 
warlike purposes without his Majesty’s licence ; ’’ it is 
amongst other things enacted, that if any person, 
within any part of the United Kingdom, or in any 
part of his Majesty’s dominions beyond the seas, shall, 
without the leave or licence of his Majesty, his heirs, 
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or successors for that purpose first had and obtained, 
under the sign manual of his Majesty, his heirs, or 
successors, or signified by order in council, or by 
proclamation of his Majesty, his heirs or successors, 
equip, furnish, fit out or arm, or attempt or endearour 
to equip, furnish, fit out, or arm, or procure to be 
equipped, furnished, fitted out, or armed, or shall 
knowingly aid, assist, or be concerned in the equip- 
ping, furnishing, fitting out, or arming of any ship or 
Tessel, with intent, or in order that such ship or 
Tcssel shall be employed in the service of any foreign 
prince, state or potentate, or of any foreign colony, 
province, or part of any province or people, or of any 
person or persons exercising, or assuming to exercise, 
any powers of government in or over any foreign 
state, colony, province, or part of any province or 
people, as a transport or store ship, or with intent to 
cruise or commit hostilities against any prince, state, 
or potentate, or against the subjects or citizens of any 
prince, state, or potentate, or against the persons exer- 
cising or assuming to exercise the powers of govern- 
ment in any colony, province, or part of any province 
or country, or against the inhabitants of any foreign 
colony, province, or part of any province or country 
with whom his Majesty shall not then he at war ; or 
shall, within the United Kingdom, or any of his 
Majesty’s dominions, or in any settlement, colony, 
tei'ritory, island, or place belonging or subject to his 
Majesty, issue or deliver any commission for any ship 
or vessel, to the intent that such ship or vessel shall 
be employed as aforesaid, every such pei'son so offend- 
ing shall be deemed guilty of a misdemeanor, and 
shall, upon conviction thereof, upon any information 


PH1VATEEH3. 


109 


or indictment, be punished by fine and imprisonment, 
or either of them, at the discretion of the court in 
■which such offender shall be convicted ; and every 
such ship or vessel, with the tackle, apparel, and fur- 
niture, together with all the materials, arms, ammu- 
nition, and stores, which may belong to or be on board 
of any such ship or vessel, shall be forfeited. And 
whereas it has been represented to us that ships and 
vessels are being built in several places within the 
United Kingdom, and are being equipped, furnished, 
and fitted out, especially with steam machinery, with 
intent that they shall be employed as aforesaid, without 
our royal leave or licence for that purpose first had or 
obtained, or signified as aforesaid : We have, there- 
fore, thought fit, by and with the advice of our Privy 
Council, to issue this our royal proclamation, warning 
all our subjects against taking part in such proceed- 
ings, which we are determined to prevent and repress, 
and which cannot fail to bring upon the parties en- 
gaged in them the punishments which attend the 
violation of the laws. 

“ Given at our Court at Buckingham Palace, this 
ninth day of March, in the year of our Lord one 
thousand eight hundred and fifty-four, and in 
the seventeenth year of our reign. 

“ God save the Queen.” 

The liberal and enlightened principles which have 
been enunciated and adopted by the United States, have 
been acted upon in a spirit of equal liberality and en- 
lightenment by her majesty, who, in the declaration of 
war, dated Westminster, March 28th, 1854, announces 
to the world, that “her Majesty the Queen of the 
United Kingdom of Great Britain and Ireland, being 
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anxious to lessen as much as possible the evils of war 
and to restrict its operations to the regularly organized 
forces of the country, it is not her present intention to 
ji issue letters of marque for the commissioning of priva- 

teers.” The French Minister of Marine, by a recent 
communication to the chamber of commerce, at Havre, 
has announced that it is not the intention of that go- 
vernment to issue letters of marque. The principle of 
the rule which has thus been laid down by her Majesty 
cannot be more emphatically stated than in the eloquent 
words of Franklin to Mr. Oswald, the British commis- 
sioner, in the negotiations for the peace of 1783. “ It is 
for the interest of humanity in general, that the occasions 
of war and the inducements to it should be diminished. 
If rapine is abolished, one of the encouragements of 
war is taken away, and peace, therefore, more likely 
to continue and be lasting. The practice of robbing 
merchants on the high seas — a remnant of the ancient 
piracy— though it may be accidentally beneficial to 
particular persons, is far from being profitable to all 
engaged in it, or to the nation that authorizes it. In 
the beginning of a war some rich ships, not upon their 
guard, are surprised and taken. This encourages the 
first adventurers to fit out more armed vessels, and 
many others to do the same. But the enemy, at the 
same time, becomes more careful — arm their merchant 
ships better, and render them not .so easy to be taken ; 
they go also more under the protection of convoys. 
Thus, while the privateers to take them are multiplied, 
the vessels subject to be taken and the chances of 
profit are diminished, so that many cruizes are made, 
wherein the expenses overgo the gains, and, as is 
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tlie case in other lotteries, though some have good 
prizes, the mass of adventurers are losers ; the 
vvhole expense of fitting out all privateers, daring a 
■war, being much greater than the whole amount of 
goods taken. Then there is the national loss of all the 
labour of so many men during the time they have been 
employed in robbing, who, besides spending what they 
get in riot, drunkenness, and debauchery, lose their 
habits of industry, are rarely fit for any sober business 
after peace, and serve only to increase the number of 
highwaymen and housebreakers. Even the under- 
takers, who have been fortunate, are, by sudden wealth, 
led into expensive living, the habit of which continues 
when the means of supporting it cease, and finally 
ruins them ; a just punishment for their having wan- 
tonly and unfeelingly ruined many honest, innocent 
traders and families, whose subsistence was obtained 
in serving the common interests of mankind.” 

By the last Prize Act (5-5 Geo. 8, c. 160), which 
expired with the war, it was enacted—" That the lord 
high admiral of Great Britain, or the commissioners for 
exeoutin g th e office of lord high admiral of Great B ritain 
for the time being, or any three or more of them, or any 
person or persons by him or them empowered and ap- 
pointed shall, at the request of any owner or owners, 
whom they shall deem fitly qualified, of any ship or 
vessel duly registered according to law (such owner or 
owners giving such bail or security as hereinafter is 
mentioned or expressed), cause to be issued in the 
usual manner one or more commission or commissions, 
or letter or letters of marque and reprisal, to any per- 
son or persons whom such owner shall nominate to be 
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commander, or, in case of death, successively com- 
manders, of such ships or vessels, for the attacking, 
surprising, seizing, and taking by and with such ship 
or vessel, or with the crew thereof, any place or for- 
tress upon the land, or any ship or vessel, arms, ammu- 
nition, stores of war, goods or merchandise, belonging 
to or possessed by any of his majesty’s enemies in any 
sea, creek, haven or river; and that such ship or ships, 
vessel or vessels, arms, ammunition, stores of war, 
goods and merchandise whatsoever, with all their fur- 
niture, tackle and apparel, so to be taken by or with 
such private owner or owners’ ship or vessel, accord- 
ing to such commission and commissions, or letter or 
letters of marque, after final adjudication as lawful 
prize in the high court of admiralty, or in any other 
court of admiralty in his majesty’s dominions, which 
shall be duly authorized thereto, shall wholly and en- 
tirely belong to, and be divided between and among 
the owner or owners of such ship or vessel, and the 
several persons who shall be on board the same, and 
be aiding and assisting in the taking thereof, in such 
shares and proportions as shall be agreed on with the 
owner or owners of such ship or vessc-1, their agents or 
factoiv, as the proper goods and chattels of suoh owner 
or owners, and the persons who shall be entitled thereto 
by virtue of such agreements among themselves ; and 
that neither his majesty, his heirs, or successors, nor 
any admiral, vice-admiral, governor, or other person 
commissioned by or claiming under his majesty, his 
heirs and successors, nor any other person or persons 
whosoever, other than the owner or owners of such 
ship or vessel being the captor of such prize ship or 
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vessel, arms, ammunition, stores of war, goods and 
merchandise, and the persons claiming under such 
agreements, shall be entitled to any part or share 
thereof, except as to the customs and duties hereafter 
mentioned, any law, usage, or custom to the contrary 
thereof in anywise notwithstanding : provided always, 
that nothing in this act contained shall extend, or be 
construed to extend, to entitle any person or persons 
to any interest in such ships or vessels, goods or 
merchandize, as may be captured by any private 
ships or vessels of war, belonging to or hired by, 
or in the service of his majesty’s commissioners of 
customs or excise, but that the same ships or vessels, 
goods and merchandise so captured, shall belong to 
liis majesty, and be applied and disposed of in such 
manner as his majesty, under his sign manual, shall 
order and direct, after legal adjudication thereof.” 

Commissions to privateers and letters of mai'que are 
also issued by the judges of the several vice-admiralty 
courts in the British colonies, by virtue of warrants 
from, the governors, who are deputies of the lord high 
admiral within the limits of their respective provinces. 

The commission of privateers in the United States 
is to be taken in its general terms, with reference to the 
laws under which it emanates, and as containing within 
itself all the qualifications and restrictions which the 
act giving it existence has prescribed. In this view, 
the commission is qualified and. I'estrained by the 
power of the President to issue instructions. The pri- 
vateer takes it subject to such power, and contracts to 
act in obedience to all the instructions which the Presi- 
dent may lawfully promulgate. (TAe Thomas Gib- 
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Ims, 8 Crancli, 421.) The American Courts also hold 
that it is of no consequence as respects the validity of 
a capture made by a privateer, that tlio commander is 
an alien enemy. The utmost that could result from 
this circumstance would be, the condemnation of his 
interest in the prize to the government as a droit of 
admiralty. The owners and crew are as much parties 
in the prize court as the commander, and his national 
character can in no wise affect their rights. {The Mary 
and Susan, 1 Wheaton, 46.) 

Privateers, properly so called, are equipped for the 
sole purpose of war ; but merchantmen carrying car- 
goes are frequently furnished by the Admiralty with 
what is called a letter of marque, enabling them to 
make reprisals against the enemy. But this object is 
collateral and secondary; and in this respect, letters of 
marque differ from privateers, though in many books, 
and also in popular language, all private ships com- 
missioned for war are termed letters of marque. Some- 
times the Lords of the Admiralty have this authority by 
a proclamation from the sovereign in council, as was the 
casein December, 1780, when they were thus era pow- 
ered to issue letter’s of marque against the Dutch. Such 
commissions, however, are only available against coun- 
tries at war with England ; for if a letter of marque 
wilfully and knowingly take a ship belonging to a 
nation at amity with England, this amounts to down- 
right piracy. (Molloy, c. 2, s, 23.) But in the case 
of The Sacra Familia (6 Rob. 360), where the 
prize was a Spanish vessel of considerable value, taken 
by a Liverpool privateer, not having on board a letter 
of marque against Spain, the master having made 
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tlie capture expressly on the ground of Spanish hos- 
tilities, and having in his possession the gazette con- 
taining intelligence of that occurrence, which he showed 
to the master of the Spanish vessel, though a king’s 
ship came up after the capture and dispossessed the 
privateer, tlse claim of the latter to share as joint captor 
was established. 

With regard to revenue cutters, it was decided in the 
case of The Helen (3 Bob. 224), that a revenue cut- 
ter, a custom-house vessel, with a letter of marque, was 
entitled to salvage, on recapture, as a private vessel of 
war. These vessels used occasionally in former wars 
to provide themselves with letters of marque at their 
own expense. This was found in some degree incon- 
venient to the proper service in which they were em- 
ployed by the government; instead of looking after 
petty smugglers under their public commission, they 
were looking after rich vessels of the enemy, under 
their letters of marque, which entitled them to the 
whole benefit of such prizes, tliough they had been 
fitted out, manned and armed, not at the expense of 
the owners, but at the expense of that government, 
which was thus, to a certain degree, defrauded of their 
proper services. On the breaking out of the late war, 
it was deemed advisable to annoy the enemy’s com- 
merce upon their own coasts, and to intercept the return 
of their vessels into their own ports ; and it was thought 
that these vessels were eminently qualified for this 
service, from their intimate acquaintance with the 
coasts of France, and their experience in that naviga- 
tion. The government, therefore, directed them to be 
provided with letters of marque, for the purpose of 


116 


MARITIME WAR. 


enabling them to act hostilely in the service required, 
bnt at the same time to prevent their acting without 
control and with injury to their other public duty, re- 
served the distribution of all prizes taken by tliese 
vessels to its own discretion. Besides these purposes 
of public policy which this arrangement answered, it 
had the additional advantage of providing a sort of 
general fund out of which the government might re- 
ward at its discretion such of them as had cruized 
w'ith merit but without success; but Lord Stowell 
held that the Prize Act of 1801 did not extend to 
recaptures made by these vessels, and decreed sal- 
vage of one-sixth. 

Ships furnished with letters of marque are to be 
deemed ships of war. “ A ship furnished with a letter 
of marque is manifestly a ship of war, and is not 
otherwise to bo considered, because she acted also in a 
commercial capacity. The mercantile character being 
superadded, does not predominate over or take away 
the other. (Lord Stowell, in 2'he Fanny, 1 Dodson, 
448.) 

Upon granting letters of marque, the captain and 
two sureties must appear and give security ; but upon 
consideration of convenience, where the captain is 
absent, the practice of the court permits some other 
person to appear for him, the person so appearing 
rendering himself by the act personally responsible. 
{Reoo V. Fergusson, Edwards, 84.) 

The owner of a privateer is the person whose name 
appears on the ship’s register, and such person is alone 
responsible, by himself or his representative, for the 
claims of British subjects. Foreigners, however, are 
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not debarred, by this limitation, from maintaining a 
claim against bona fide owners not inserted in the 
ship’s register. In The Nuestra Senora de los Dolores 
(1 Dodson, 290), where the part-owner of a privateer 
sought to evade a claim against him preferred by a 
foreigner, on the ground that his name was not on the 
ship’s registei’. Lord Stovvell said : " It appears that 
Mr. Parry was actively and directly concerned in the 
purchase and outfit of this vessel, and that the 
appointment of the master took place under his own 
directions. There is a series of letters, too, which 
sliow tliat bo continued afterwards to bestow his time 
and attention in the management of this property, as 
pi'operty in which he was interested. Nothing, there- 
fore, can be more clear, than that he is to be consi- 
dered as a proprietor, and that he would in all justice 
be entitled to the benefit which might be acquired in 
that character, and consequently that he must be 
responsible for all the loss that may be sustained. Mr. 
Parry, having contributed his money in the purchase 
and outfit of this vessel, had a legal right to have his 
name inserted in the register, and he can have no 
right to plead his own laches in order to relieve him- 
self from a claim. 

The owners of a privateer are liable for any injury 
which, through ignorance or illegality, the oflScers and 
crew may inflict upon others in the execution of the 
business in which they may be employed ; but where 
the master exceeds his orders, and is guilty of faults 
or crimes to the injury of others acting in some busi- 
ness different from that in which he was employed, 
the owner is not liable. To make the owners liable 


MARITIME 


118 

for an injury done by the master and crew of a pri- 
vateer, there must be a capture as prize of war ; but 
in a piratical seizure and spoliation, the owners are 
not liable beyond the penalty of the bond given ac- 
cording to law and the loss of their vessel. {Dias v. 
Th& Revenge, 3 Washington, 262.) Where, however, 
the master or crew commit acts of outrage exceeding 
their authority in the performance of legitimate acts, 
the owners are liable to the full value of the property 
injured or destroyed, though a claim for loss of voyage 
•will not be admitted, the principle of the court being 
against vindictive damages for trespasses committed 
by a crew. {The Amiable Nancy, 1 Paine, 111.) In 
the same case, whci’e a neutral vessel was plundered 
of her papers by a privateer, in consequenoe of which 
she was seized by another belligerent, and proceeded 
against as prize, but made a compromise with her 
captors, and paid a ransom and costs, it was held that 
the owners of the privateer were not liable for those 
items (there being no privity to the compromise), nor 
for any other injurious consequences flowing from the 
compromise. A captor, though actuated by a sense 
of duty to his government in destroying the property 
he has taken, is still responsible to the fullest extent 
to the claimant, and must look to his own govern- 
ment for indemnification. {The Actoon, 2 Dod. 48.) 

All the owners of a privateer arc responsible con- 
jointly and severally hi soUdiwi, and it will not avail 
a part owner to plead compensation pro tanto, or a 
release of the claimant as to him individually. (5 
Hob. 291.) With reference to foreign claimants, 
however, Lord Stowell said (in the Neustra Senora 
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de los Dolores, uhi sup,)‘. “The Act of Parliament, 
commonly called Lord Liverpool’s Act (26 Geo. 3, 
c. 60), makes it necessary that the name of the owner 
should appear in the register; and it has been decided 
in a variety of cases, and is to be taken as clear and 
established law, that third parties, if British subjects, 
have no claim on any but the person registered as 
owner. But I am yet to learn that this rule is appli- 
cable to foreigners, who are not bound by the munici- 
pal institutions of this country. This is a question of 
the law of nations, and the party complainant being a 
foreigner, comes to a court which has to administer 
that law. Being a British statute, it may well bind all 
the subjects of this country, but against the subjects of 
other countries it has no such force.” 

Sentence of condemnation by a prize court is abso- 
lutely necessary in the case of a privateer to complete 
the transfer of maritime prizes from the original owners 
to the captors ; so that if a ship taken by a privateer 
be not brought into a British port and condemned, 
the captors acquire no legal property in the prize, and 
the sale of the prize, under such circumstances, con- 
veys no property in it to the purchaser. (15 Vincr’s 
Ah. 57.) 

A subject of the British crown cannot take goods 
belonging to the subjects of a prince in amity with tlin 
sovereign by virtue of letters of marque granted l)y 
any other sovereign or state. (2 Vern. 592.) 

Privateers are not within the terms of a capitula- 
tion protecting private property generally. The Dash, 
pierced for sixteen guns, with gun tackles, bolts, &i-., 
was taken possession of, with two others, in the har- 
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hour of Browers-haven, after the surrender of Wal- 
eheren, in virtue of orders from Commodore Owen, 
commanding a division of his Majesty’s ships engaged 
in the expedition. A claim was made on behalf of 
Minter and Co., of Browers-haven, for this vessel, 
under the second article of the capitulation, by which 
it was stipulated that all ‘private property should he 
respected. Lord Stowell said: “Privateers are pri- 
vate property in one sense, but they have at the same 
time a public character impressed upon them by their 
employment; though they are private property, they 
are still private property employed in the public ser- 
vice.” (1 Edwards, 271.) 

“ By the law of nations,” says Molloy (b. 1, c. 2, 
s. 18), “ letters of marque or reprisal will not authorivie 
the molestation of ambassadors, nor of those who 
travel for religion ; nor of students, scholars, or their 
books ; nor (by the civil law) of women or children ; 
nor those that travel through a country, staying but a 
little while there, for they are only subject to the law 
of that place.” By the canon law, ecclesiastical per- 
sons are expressly exempt from reprisals: “nor is a 
merchant of another place than that against which 
reprisals are granted, though the factor of the goods 
were of that place, subject to reprisals.” 

Letters of marque may be vacated in three ways ; 
by express revocation, or by a cessation of hostilities 
between the nations which they affect, or by the mis- 
conduct of the grantees. Letters granted during war, 
having usually been designed only for the general an- 
noyance of the enemy, may be vacated by the mere 
express revocation of the sovereign. But with regard 
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to letters granted during peace, by way of reparation 
to subjects for losses actually sustained by them from 
foreigners, these, says Molloy (lib. i. c. 2, s. 8), can be 
revoked by no domestic act of the government, because, 
after tlie pei’son injured has petitioned, and made legal 
proof of his loss, and letters of request have gone, 
and no reparation been made, then the letters of repri- 
sal being sealed, create and vest a national debt in the 
grantee. Even this claim, however, is defeated by the 
cessation of hostilities, as appears from a case decided 
on by the Lord Chancellor Nottingham, (^Rex v. 
Carem, 3 Swanston, 669.) The defendant, as exe- 
cutor, was entitled to letters of reprisal, granted by the 
king, for a great sura of money, and containing a 
clause, that no treaty of peace should prejudice them. 
But his majesty afterwards, by several treaties of 
jieace with the Dutch, expressly articled that they 
should not be damnified by these letters patent. The 
question was, whether the king eould, by any treaty 
of peace, annul, or, in the technical phrase, amortise 
this instrument. Lord Nottingham was of opinion, 
that letters of marque might be revoked and amor- 
tised by a truce, and by letters of safe-conduct, and, 
A fortiori, by a treaty of peace. It seems reasonable 
that, after a solemn ratification of amity between na- 
tions, no retrospect of private grievances, unprovided 
for by the convention, should be allowed. Letters of 
marque may also be vacated by the misconduct of the 
parties. 

In the case of The Mariamne (6 Rob. 9), the master 
of the captured vessel represented to the captain of a 
king’s ship, that one of two privateers that were the 
actual captors had fired into the ship after the surren- 
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der, and by that act had killed one of the men. In 
this representation a proceeding was instituted by the 
Admiralty against the privateer, to deprive her of her 
letter of marque. Lord Stowell, in giving judgment, 
said, that “the fact alleged is of a very atrocious kind, 
and would certainly, if proved, draw with it all the 
consequences that have been pressed against the par- 
ties. During the contest destruction is necessary and 
lawful, but it is contrary to every principle of the law 
of nations, that, after the contest has ceased, hostile 
and destructive force should still be continued. The 
only thing that I have to consider is the proof of the 
fact; because the law is laid down by the Prize Act, 
which expressly inflicts upon all acts of cruelty tlie 
forfeiture of the letter of marque, and this I consider 
to be no more than a formal declaration of what was 
the ancient law of the Admiralty.” The act of cruelty not 
having been satisfactorily proved, the proceedings by 
the Admiralty were not held to have been substantiated. 
Lord Stowell added that, “the officers of king’s ships 
must understand, that they have no authority to dis- 
possess privateers. Such vessels are duly commissioned 
and represent the public authority. The king has been 
pleased to communicate his bounty to them, and they 
stand generally, with respect to an interest in prize, on 
the same footing as other parts of the public force of 
the country.” 

A privateer’s commission must be actually sealed 
and issued before she can take a prize for her own 
benefit. A mere application for a letter of marque 
will not be sufficient. {The Spitfire, 2 Rob. 285, note.) 
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NEUTRALS. 

“ Neutral nations (says Vattel, B. iii. c. 7) are those 
whicli, in time of wai', do not take any part in the 
contest, but remain common friends to both parties, 
without favouring the arms of the one to the prejudice 
of the other. As long as a neutral nation wishes 
securely to enjoy the advantages of a neutrality, she 
must in all things shovvastrictimpartialitytovvards the 
belligerent powers. Should she favour one of the 
jiartios to the prejudice of the other, she cannot com- 
plain of being treated by him as an adherent and con- 
federate of his enemy. Her neutrality would be a 
fraudulent neutrality, of which no nation will consent 
to bo the dupe. The impartiality which a neutral na- 
tion ought to observe relates solely to war, and includes 
two artielee, first, to give no assistance when there is no 
oliligation to give it, nor voluntarily to furnish troops, 
arms, ammunition, or anything of direct use in war — I 
do not say ‘ to give assistance equally,’ but ‘ to give no 
assistance j ’ for it would be absurd that a state should 
at one and the same time assist two nations at war with 
each other; and besides it would be impossible to do it 
with equality, The same things, the like number of 
troops, the like quantity of arms, of stores, &c., fur- 
nished in different circumstances, are no longer equi- 
valent succours. In whatever does not relate to wai', 
a neutral and impartial nation must not refuse to one 
of the parties, on account of his present quarrel, what 
she grants to the other.” 

There may, indeed, be exceptions to this rule, arising 
out of previous treaties, as where Denmark, under a 
a 2 
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previous treaty of defensive alliance, furnished limited 
succours in ships and troops to the Empress Catharine 
of Russia, in the war of 1788, against Sweden; or 
where, under the treaty of amity and commerce of 
1778, between the United States and Fi'ance, the latter 
reserved to herself special privileges in the American 
ports ; admission for her privateers with their prizes 
to the exclusion of her enemies, and the admission for 
her public ships of war, in case of urgent necessity, to 
refresh, victual, repair, &c., but not exclusively with 
other nations at war with her. The fullilment of such 
an obligation does not necessarily forfeit for the neutral 
power his neutral character, nor render him the enemy 
of the other belligerent nation, because it does not 
render him the general associate of his enemy. Tliis 
hind of neutrality is described by Martens on Cajitures, 
&c., ]). 217, as a species of conventional neutrality. 
" Consequently,” continues Martens, “ a power vvhioli 
sends assistance in troops or money to one of the bel- 
ligerent powoi's, or even in strictness which permits its 
subjects to take out letters of marque from the enemy, 
in order to fit out a privateer, can no longer demand 
to be treated as a neutral power, although, in certain 
eases, as when sovereigns let out theii' troops to the 
enemy liy virtue of treaties of subsidy, it has become 
oustoinnry to treat it as such, and to attribute to it an 
impeifeet or limited neutrality. 

“ As every state, then, has a right, in time of peace, 
to grant or refuse permission to any power to raise 
troops in its dominions, or to cause a detachment of 
troops to enter or pass through them, and even to grant 
one power what it refuses another, it may in like 
manner grant or refuse these privileges to belligerent 
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powers, and even continue in time of war to observe 
tlio same inequality as it observed in time of peace, 
without deviating by that act from the sentiments of 
impartiality, of which a neutral power ought to make 
a law. 

“In practice it is generally acknowledged, that it is 
as little allowable in time of war as in time of peace to 
enter with an armed force into a neutral territory, 
without having asked and obtained permission so to 
do ; but it is allowed that an entry, made against the 
will of such a power, may be justified by necessity. 
Every inequality, which a power observes in this re- 
spect during the ivar, is considered as being in fact 
contrary to neutrality, so that we think ourselves 
in the right to take by force what, by refusing to us, 
it grants the enemy ; and even, when displeased with 
the real or apparent equality which a neutral power 
offers to establish, we are permitted sometimes to pre- 
vent, indeed, what it is of more importance to the 
enemy than to us to obtain, or to appropriate to our- 
selves that of which the refusal is more disadvantageous 
to us than to the enemy, under the pretext of either 
the want of real impartiality or of the law of necessity. 

“ In like manner, the law of nature prohibits the 
commencing or prosecuting of hostilities on the terri- 
tories, or on parts of the sea, subject to a neutral power, 
which could not be done without violating the privi- 
lege of life and death of the sovereign ruling there. 
Thus this point is acknowledged by custom, and 
powers have often even engaged by treaty, not to com- 
mit and not to suffer hostilities on neutral territory ; 
and although there are only a few instances of this 
kind of violations, no custom can originate from them, 
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inasmuch as complaints have not ceased to be made, 
and necessity alone can serve as a pretext to justify 
them. It is not, therefore, allowable to take away fi'om 
a friendly territory the hostile property found there; 
and, by a consequence of the same principle, the booty 
which the enemy introduces there does not cease to 
belong to him, and does not fall again into the hands 
of the ancient proprietor. He may even sell it, unless 
this last point has been settled otherwise by treaties.” 

In like manner the property of a neutral power 
which we find in the enemy’s bands, whether mov- 
able or immovable, ought to be exempted from hos- 
tilities, the belligerent power having no claim on them. 
This point, therefore, is observed with as much strict- 
ness as the confusions of war will permit. It is un- 
certain whether the univei-sal law of nations allows, the 
case of extreme necessity excepted, of the seixure (em- 
bargo) of ncuti'ul ships, which are found in our ports 
at the time when the war first breaks out, with the 
intention of making use of them for the wants of the 
fleet, if we pay them for their services. Custom has 
introduced the exercise of this privilege, but several 
treaties have abolished it. The leading principles of 
the law of nations, as affecting the goods of a neutral, 
are thus succinctly laid down in the report made to the 
king, in 1753, by Sir George Lee, Judge of the Pre- 
rogative Court, Dr. Paul, Advocate General, Sir 
Dudley Byder, Attorney General, and Mr. Murray 
(afterwards Lord Mansfield), Solicitor General : — 

1. The goods of an enemy on board the ship of a 

friend may be taken. 

2. The lawful goods of a friend on board the ship 

of an enemy ought to bo restored. 
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3. Contraband goods going to the enemy, though 
the propertj' of a friend, may be taken as prize, 
because the supplying the enemy with means 
which enable him better to cany on the war, 
is a departure from neutrality, 

“ One of the most important points,” writes Mar- 
tens («?)* Slip.), “ with respect to the conduct which 
neutral powers have to observe, is, the commerce to 
be carried on with the enemy. But if we consider 
the affair on the part of the neutral power, the right 
which it had in time of peace of selling and con- 
voying every species of merchandize to every nation 
that would trade with it, remains also to it at the time 
war arises between two powers, so that it may permit 
its own subjects to convej’’ every species of merchan- 
dize, and even arras and ammunition, to both the bel- 
ligerent powers, or to either of them, with which such 
commerce can be still carried on or be established most 
advantageously : so long as the state does not embroil 
itself, either by prohibiting commerce to be carried on 
witli one or with both the belligerent pai'ties, it seems 
that it does not transgress by such conduct the duties 
of neutrality. Nevertheless, as the belligerent power 
has a I'ight to prevent its enemy from being reinforced 
by what is of use in w.ar, the case of necessity in 
which it finds itself may justify it in preventing the 
enemy from receiving these commodities; it ought at 
all times to confine itself to the detention of them 
during the continuance of the war, or to appropriate 
them to its own use on paying the value of them to 
the neutral proprietor. But the right of confiscating 
these commodities, or even the ships which are carry- 
ing them, cannot it seems belong to an enemy till a 
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Jieutval power has violated the laws of neutrality, and 
confiscation is made at a place subject to the laws 
of the sovereign who exercises it. In pursuance of 
this last principle, and of the rights which every sove- 
reign in general has, a belligerent power may even 
prohibit all commerce with the enemy, first, through- 
out the whole extent of his territories and maritime 
dominion; secondly, in the places and provinces of 
the enemy of which he has got possession ; and thirdly, 
even with the places which it keeps blocked up in 
such a manner that it finds itself able to prohibit en- 
ti'anco to it to every foreigner. In all tliese cases, it 
may add to its probih t oi [ e alt es hether they be 
confiscation of merchandize or ships, or corporal 
punishments of those who are instrumental in car- 
rying on such commorce. A belligerent power is, 
without doubt, permitted to confiscate hostile mer- 
chandize and ships. But since it can neither exer- 
cise hostilities against a neutral place, nor confiscate 
property belonging to neutral subjects, it ought to 
refrain from the confiscation of hostile property whicli 
it finds on board a neutral ship sailing on a free 
or neutral sea, and from that of neutral pi'operty, 
although it be found on hoard an hostile ship, sup- 
posing such property is not made use of for war ; 
still less can such power in the first case confiscate tiie 
ship; it has, nevertheless, a right to require a ship 
which it meets, even on a free sea, to prove its neu- 
ti'ality, and an hostile ship to prove the neutral pro- 
perty of the commodities; this proof being given, the 
vessel, together with its cargo, ought to be released, 
or in the latter case, the cargo only.” 

If a belligerent adopts a mode of conduct towards 
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a neutral, which amounts to an act of hostility, and in 
which that neutral acquiesces, the other belligerent 
has a right to retaliate ; and if a decree interdicting a 
neutral from trading with ns, or visiting onr ports, is 
executed upon him, it is an interdiction he has no 
right to submit to, because the moment it is executed, 
we are irijui'ed by the interruption of his commerce 
with us. (Lord Holland’s Speech on the Orders in 
Council, Peb. 1808 ; Baring, on Orders in Council, 
p. 110.) If he submits, from favour, to the unjust 
belligerent, he directly interposes in the war, and the 
neutral character is at an end ; retaliation then would 
not only be strictly applicable, but just and legal; and 
if he submits from weakness or from any other cause not 
hostile or fraudulent, we have an unquestionable right, 
without any invasion of 'neutrality, to insist, that what 
he sulFcu's from the enemy he sliall consent to suffer 
from us, otlierwise he would keep an open trade with 
the enemy at our expense, relieving him from the 
pressure of the war, and becoming an instrument of 
its illegal pressure upon ns. In that case also, the 
terra r’etaliation, though not applicable perhaps in 
literal strictness, as it applies to the neutral, is sub- 
stantially and justly applicable to him ; because it is, 
in fact, retaliation upon the enemy through the sides 
of the neutral, in a case where the injury to us cannot 
exist without the participation of the neutral, in doing 
or suffering, by either of which onr commerce is in- 
terrupted. (Lord Erskine’s Speech on Orders in 
Council.) In The Nayade (4 Rob. 251), Lord Stowell 
decided that goods the property of a merchant resi- 
dent in Portugal, and assigned from thence to Bor- 
deau.Y, were liable to capture by a British vessel, the 



130 


MARITIME 


Portuguese having submitted to repeated insults from 
France, though she had not declared war. “Upon 
the breaking out of war,” said Lord Stowell, “ it 
is the right of neutrals to carry on their accustomed 
trade, with an exception of the particular oases of 
a trade to blockaded places, or in contraband ar- 
ticles, and of their ships being liable to visitation 
and search.” 

In the case of JBarker v. Slakes (9 East, 283), 
where a neutral ship, trading to a hostile port, had 
been detained for the purpose of search, and thereby 
lost her voyage, the underwriters being called upon to 
indemnify the neutral owner, attempted to set aside 
his claim, on the ground that a neutral could not, in a 
British court, recover an indemnity for losses incurred 
in a trade which he had carried on witli the enemies 
of Britain, in contravention of her interests and policy. 
But tlie riglit of the neutral to carry on such a trade 
was vindicated and clearly established by Lord Elleu- 
borough, who decided, not only that a neutral had a 
right to pursue his general commerce with the enemy, 
but that be had a right even to act as tlie cari’ier 
of the enemy’s goods from bis own to the enemy’s 
country, without being subject to any confiscation of 
tlie ship, or of the neutral articles which miglit be on 
hoard, though certainly not without the risk of having 
bis voyage interrupted by the seizure of hostile pro- 
perty. 

As, on the one hand, a neutral has a free and just 
right to carry the property of enemies in his own ves- 
sels j so, on the other, his own property is inviolable, 
though it be found in the vessels of enemies. (Mar- 
shall, b. 1, c. 8, s. 5, quoting the “Consolato del 
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Mai'e,” and Bynkershoeck.) " It is to be restored to 
the owners,” says Vattel (b, 1, c. 7, s. 116), “though 
without any allowance for detention, decay, &c. The 
loss sustained by the neutrals, on this occasion, is an. 
accident to which they expose themselves by embark- 
ing their property in an enemy’s ship ; and the captor, 
in exercising the rights of war, is not responsible for 
the accidents which may thence result, any more than 
if his cannon kills a neutral passenger who happens 
unfortunately to be on board an enemy’s vessel.” 

The law on this subject does not appear to have 
been always so distinctly understood ; and it was an 
old saying, mentioned by Grotius, “That goods found 
in our enemies’ ships are reputed theirs.” But the 
sense of the maxim amounts only to this, that it is 
commonly presumed in suoli case, that the whole be- 
longs to one and the same master ; a presumption, 
however, which, by evident proofs to the contrary, may 
be rebutted, and so itvvasfornierlyadjudged in Holland, 
in a full assembly of the sovereign court, during the 
war with the Hanse Towns, in the year 1338, and from 
tlienco has passed into a law. At present the law is so 
completely settled that if a neutral, in partnership with 
!iny other trader, engage in a trade, which to that part- 
ner i.s i 11 ogal , yet tl I e share of the neutral is not affected by 
the illegality of such partner’s trade. In T/ie Franklin 
(6 Rob. 120 ; The Zulema, 1 Acton, 14), which was 
a case of partnership between Mr. John Bell, residing 
in America, a neutral country, and Mr. William Bell, 
residing in England, a belligerent country, the pnrt- 
nership appeared to have carried on a trade in tobaccf) 
with the enemy; a trade which, as to Mr. J. Bell, a 
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merchant residing in a neutral country, was perfectly 
lawful, but which to Mr. William Bell, residing in a 
belligerent country, and therefore invested with the 
national character of a belligerent, was of course ille- 
gal, as all trade with the enemy is according to the 
laws of all nations. The tobacco was seized ; the share 
of Mr. William Bell was condemned, but that of Mr. 
J. Bell, who retained his neutral character, was saved 
harmless. If, however, the neutral voluntarily con- 
stitute himself agent of the belligerent, and make use 
of false paper.s, his share in the cargo will also become 
liable to condemnation. (The Zulema, 1 Acton, 14.) 

A capture made by citizens of tbe United States of 
property belonging to subjects of a country in amity 
with the United States, is unlawful wheresoever the 
capturing vessel may have been equipped or by whom- 
soever coinmissionated ; and the property thus cap- 
tured, if brought within the neutral limits of the United 
State.s, will bo restored to tbe original owners. (The 
Bello Corrimes, 6 Wheaton, 152.) In the ease of an 
illegal augmentation of the force of a belligerent cruiser, 
in the ports of tbe United States, the onus probandi 
is thrown on the ernizer to show, that the persons 
enlisted were subjects of the belligerent state, or be- 
longing to its service, and then transiently within the 
United States. The exemption of foreign public ships 
coming into the watem of the United States, under an 
express or implied licence from the local jurisdiction, 
does not extend to their prize ships or goods captured 
in violation of the neutrality of the United States. (La 
Santissima Trinidad, 7 Wheaton, 283.) 

Where a capture is made of the property of the sub- 
jects of a nation in amity with the United States, by a 
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vessel built, avmec!, equipped, and owned in the United 
States, Bucli capture is illegal,. and the property, if 
brought within the territorial jurisdiction of the United 
States, will be restored to the original owners. (Za . 
Uo?tcepfW>i, 6 Wbeiitoi), 235.) Where a transfer of the 
capturing vessel in the ports of the belligerent state, 
under whose flag and commission she sails, is set up, in 
order to legalize the capture, the bom Jides of the sale 
must be proved by the usual documentary evidence in a 
satisfactory manner. (Ib.) In 27«e idatwn^, however (10 
Wheaton, 658), a ease of capture by an armed vessel, 
fitted out in the ports of the United States in breach 
of neutrality, and where the claim of an alleged bond 
fide purchaser in a foreign port was rejected and resti- 
tution decreed to the original owner, it was held that 
the bond fde purchaser without notice is in such case 
entitled to be reimbursed the freight which he may 
have paid on the captured goods; and that the inno- 
cent neutral carrier of such goods, the 'same having 
been ti'anshipped in a foreign port, is entitled to freight 
out of the goods. So also in The Commercen (2 Gal- 
lison, 264), it was decided as a general rule that the 
neutral carrier of enemies’ property is entitled to his 
freight, though there are many exceptions to the rnle, 
as where the property consists of contraband articles 
carried to the enemy. A neutral cargo on board an 
armed vessel of the enemy is not liable to condemna- 
tion as a prize of war. {The Atalanta, 3 Wheaton, 
409.) Mr. J ustice Story dissented from this principle 
in the case of The Ncreide (9 Cranch, 388), where 
the majority of the court decided that the neutral came 
within this exemption, provided he had not armed the 
vessel, or aided in the resistance, although he had 
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chartered the vessel, and was on board at tlie time of 
the resistance. 

The general inviolability of the neutral character 
extends, in some instances, to protect the property of 
belligerents, as well as of neutrals. “ It is unlawful,” 
says Vattel, Boot 3, c. 7, s. 132), “ to attack an enemy 
in a neutral country, or to commit in it any other act 
of hostility. The Dutch East India fleet having put 
into Bergen, in Norway, in 1666, to avoid the Eng- 
lish, the English admiral had the temerity to attack 
them there, but the governor of Bergen fired on the 
assailants, and the court of Denmark complained, 
though jierhaps too faintly, of an attempt so injurious to 
its rights and dignity. At present, the whole space of 
the sea, within cannon shot of the coast, is considered 
as making a part of the territory; and, fortliat reason, 
a vessel taken under the cannon of the neutral fortress, 
is not lawful prize. 

Martens, in his Summary of the Law of Nations 
(Books, c. 6, s. 6; and see Molloy, Book 1, c. 3, 
s. 7, & c. 4, s. 16), enforces the same doctrine, and 
adds, in a note, that “ when two vessels, tlie enemies of 
each other, meet in a neutral port, or when one pursues 
the other into such port, not only must they refrain 
from all hostilities while they remain there, but, should 
one set sail, the other must not set sail in less than 
twenty-four hours afterwards.” 

In The Anna (5 Rob. 373), Lord Stowell said : 
“Captors must understand, that they are not to sta- 
tion themselves in the mouth of a neutral river, for 
the purpose of exercising the rights of war from that 
river; much less in the very river Itself. They are 
not to be standing on and off, overhauling vessels in 
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iheir course down the river, and making the river as 
much subservient to the purposes of war, as if it had 
been a river of tlieir own country.” But the prin- 
cipal decision is The Twee Gebroeders (3 Bob. 162). 
In that case, boats had been sent out from L’Espiegle, 
a British ship, which was itself lying in the Eastern 
Eeins, within the protection of the neutral territory of 
Prussia, to capture tlie vessel called The Twee Gebro- 
eders, with three others, which were all lying a little 
way out at sea. A. claim was given in against the 
captors by the Prussian consul, in consequence of the 
violation of his country’s neutrality. In that case 
Lord Stowell observed, “It is said, that the ship was, 
in all respects, observant of the peace of the neutral 
territoiy; that nothing was done by her, which could 
affect the right of territory, or from which any incon- 
venience could arise to the country, within whose limits 
she was lying: inasmuch as the hostile force which 
she employed, was applied to the captured vessel lying 
out of the territory. But that is a doctrine that goes 
a great deal too far ; I am of opinion, that no use of a 
neutral territory for the purposes of war is to be per- 
mitted. I do not say remote uses, such as procuring 
provisions and refreshments, and acts of that nature, 
which the law of nations universally tolerates; but, 
that no proximate acts of war are, in any manner, to 
he allowed to originate on neutral ground: and I 
cannot but think, that such an act as this, that a ship 
should station herself on neutral territory, and send 
out her boats on hostile enterprises, is an act of hos- 
tility much too immediate to be permitted. For sup- 
posing, that even a direct hostile use should be re- 
quired to bring it within the prohibition of the law of 
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nations, nobody will any, that the very act of send- 
ing out boats to effect a capture, is not itself an act 
directly hostile, not complete, indeed, but inchoate and 
clothed with all the characters of hostility. If this 
eonld be defended, it might as well be said, that a 
ship, lying in a neutral station, might fire shot on a 
vessel lying out of the neutral territory ; the injury, in 
that case, would not be consummated, nor received on 
neutral ground, but no one would say, that such an act 
would not be an hostile act immediately commenced 
within the neutral territory. And what does it signify 
to the nature of the act, considered for the present 
purpose, whether I send out a cannon shot, which 
shall compel the submission of a vessel lying at two 
miles distance, or whether I send out a boat, armed 
and manned, to effect the very same thing at the same 
distance ? It is, in both cases, the direct act of the 
vessel lying in nentral ground. The act of hostility 
actually begins, in the latter case, with the launching, 
and manning, and arming the boat, that is sent out on 
such an errand of force. 

“If it were necessary, therefore, to prove, that a 
direct and immediate act of hostility had been com- 
mitted, I should be disposed to hold, that it was suffi- 
ciently made out by the facts of this case. But direct 
hostility appears not to be necessary; for whatever 
has an immediate connection with it is forbidden. 
You cannot, without leave, carry prisoners or booty 
into a nentral territory, there to be detained : because 
such an act is an immediate continuation of hostility. 
In the same manner an act of hostility is not to take 
its commencement on neutral ground. It is not suffi- 
cient to say, It is not completed there ; you are not to 
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take any measare tliere, that shall lead to immediate 
violence; you are not to avail yourself of a station in 
neutral territory, making, as it were, a vantage ground 
of the neutral country, a country which is to carry 
itself with perfect equality between both belligerents, 
giving neither the one nor the other any advantage. 
Many instances have occurred, in which such an 
irregular use of a neutral country has been warmly 
resented: and some, during the present war. The 
practice which has been tolerated in the northern 
states of Europe, of permitting French privateers to 
make stations of their ports, and to sally out to capture 
British ve.ssels in that neighbourhood, is of that num- 
ber; and yet, even that practice, unfriendly and noxious 
as it is, is less than that complained of in the present 
instance : for here, the ship, without sallying out at 
all, is to commit the hostile act. Every government 
is perfectly justified in interposing to discourage the 
coinraencernent of such a practice; for the incon- 
veuierice, to which the neutral territory will be ex- 
posed, is obvious. If the respect due to it is violated 
by one party, it will soon provoke a similar treatment 
from the other also, till, instead of neutral ground, it 
will become the theatre of war.” 

The immunity which neutral territory imparts, is not 
imparted by neutral ships ; for an enemy’s goods may be 
regularly captured on board a neutral ship, as in any 
other situation. “ If we find an enemy’s effects on board 
a neutral ship,” says Vattel (Book 3, c. 7, s. 115), 
“we seize them by the right of war; but we are 
naturally bound to pay the freight to the master of 
the vessel, who is not to suffer by such seizure.” But 
this freight is not, in all cases, to be measured by the 
charter party (1 Molloy, 18; The Tnnlling Eiget, 5 
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Rob. 82), but particular states have sometimes relaxed 
the rigour of the rule, and granted, by treaty, a pii vilege 
of immunity to all goods found sailing in each other’s 
ships, to whomsoever such goods may belong ; the 
maxim, in such cases, being “ free ships, free goods.” 
Such a privilege was gi'anted by this country to Por- 
tugal in the treaty of 1654. (5 Rob. 52; 6 Rob. 24, 

With regard to the present war, her Majesty has 
declared, “that in order to preserve the commerce of 
neutrals from all unnecessary obstruction, her Majesty 
is willing for the present to waive a part of the bellige- 
rent rights appertaining to her by the law of nations 
and that, although it is impossible “for her Majesty 
to forego the exercise of her right of seizing articles con- 
traband of war, and of preventing neutrals from bearing 
the enemy’s despatches ; and although she must main- 
tain the right of a belligerent to prevent neutrals from 
breaking any effectual blockade, which may be esta- 
blished with an adequate force against the enemy’s forts, 
harbours, or coasts, her Majesty will waive the right 
of seizing enemy’s property laden on board a neuti'al 
vessel, unless it be contraband of war; nor is it her 
Majesty’s intention to claim the confiscation of neutral 
property, not being contraband of war, found on board 
enemy’s ships,” 
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It has been shown that while neutral powers are 
permitted to trade in innocent merchandise with the 
enemy, and to convey it to him, they may not convey 
it to him into places that are blockaded, with which 
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all commerce ia forbidden. It is expedient, therefore, 
next to explain what blockade is, and the manner in 
which it is considered by the law of nations. 

Blockade is the carrying into effect, by an armed 
force, of that rule of war which renders commercial 
intercourse, with the port or place blockaded, unlawful 
on the part of neutrals. 

“Amongst the rights of belligerents,” (says Dr. 
Phillimore, in hia able work on Licences, p, 49,) 
“ there is none more clear and incontrovertible, or more 
just and neoessary as to its application, than that which 
gives rise to the law of blockade, as it has been ascer- 
tained, defined, and administered by the maritime 
tribunals of this country. Tlie greater the research 
that shall be made into the principles of natural law, 
the more the details of the diplomatic and conventional 
history of Europe shall be studied, the more will it 
appear that this right has its origin in the purest 
sources of maritime jurisprudence, tliat it is sanctioned 
by the practice of the best times, and above all, that it 
is so essentially connected with the vital interests of 
Great Britain, that the renunciation of it, under any 
circiimstanees, must he regarded as the renunciation of 
one of the fiimiest charters of our naval pre-eminence, 
and as the surrender of one of the surest bulwarks of 
our national independence.” 

“If,” says Vattel (B. 3, cli. 7, sect. 117), “I lay 
siege to a place, or simply blockade it, I have a right 
to hinder any one from entering, and to treat as an 
enemy whomsoever attempts to enter the place, or carry 
anything to the besieged without my leave ; for he 
opposes my undertaking, and may contribute to the 
miscarriage of it, and this involves me in all the mis- 
fortunes of an unsuccessful U'ar.” 
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“There are two sorts of blockade,” saj^s Lord 
Stovvell, in The NepUinus (1 Rob. 171), “one by the 
simple fact only, the other by a notification accompa- 
nied with the fkct. In the former case, when the fact 
ceases (otherwise than by accident or the shifting of 
the wind), there is immediately an end of the blockade ; 
but where the fact is accompanied by a public notifi- 
cation from the government of a belligerent country 
to neutral governments, the blockade must be supposed 
to exist till it has been publicly repealed, and notifi- 
cation of such repeal made, in the same way, by the 
belligerent country which has notified the blockade. 
This notification it is the duty of the belligerent country 
to make immediately ; as, to suffer the fact to cease, 
and to apply the notification again at a distant time, 
would be a fraud on neutral nations.” 

“ On the question of blockade, three things must be 
proved: 1st, the existence of an actual blockade; 2nd, 
the knowledge of the party ; and 3i'd, some act of vio- 
lation, either by going in or by coming out with a cargo 
laden after the commencement of blockade. On this 
last point the time of shipment is very material ; for 
although it might be hard to refuse a neutral liberty 
to retire with a cargo already laden, and by that act 
already become neutral property, yet after the corn- 
meneement of a blockade, a neutral cannot be allowed 
to interfere in any way to assist the exportation of the 
property of the enemy. After the commencement of 
a blockade a neutral is no longer at liberty to make 
any purchase in that port.” (Lord Stowell in The 
Betsey, 1 Robinson, 92. J 

Actual blockade is the most essential element of 
legal blockade. The blockade of Havre was notified 
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by Great Britain, 23 Feb. 1798, for the purpose of 
prevontiiig tlie invasion of this Idngiloni by France ; 
init iti November, 1799, no blockade of Havre was 
known to the Britisli navy to be existing (IVie Nep- 
tunu.i, 2 Rob. 110); from that period, through the 
spring and summer of 1798, vessels were invariably 
permitted to pass in ami out of that port. Many vessels 
were sto])ped and examined as to the property of the 
cargo, and the destination, and on other points, bat no 
objection appears to have been taken on the ground of 
Irlockade; some were proceeded against on other 
grounds, and others were released. The ship Jung- 
frau Maria Schroedor went into Havre in May, 1799, 
having been met by The Stag frigate, and suffered to 
pass umnolested ; she came out again on the 14th June, 
and saw no ship for forty-eight hoursj and was seized 
at last off the North Foreland, by The Camperdown cut- 
ter. On the claim, before Lord 8towell,for the restitu- 
tion of the vessel (3 Rob. 147), it vvas shown that on the 
17th August, 1799, the British Admiralty transmitted 
orders to tlie captain of The Atalanfa, ‘‘ to proceed as 
e.vpediliously as possible to Havre, thereto take under 
his command the ships he should find on that station, for 
the purpose of bloeking up the coast, and watching the 
motion of the enemy, and protecting the island of St. 
Marcoti till further orders; ” but it was not until 27th 
September that the Admiralty sent orders to this officer 
“not to permit any vessel, whatever, to enter Havre.’' 
It was contended that this was the first declaration 
since November, 1798, that Havre was considered to 
be under a mercantile blockade, and that, consequently, 
between November, 1798, and the receipt of the Admi- 
ralty order of 27th September off Havre, the blockade 
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was to be considered as totally relaxed, wliioh alone by 
the law of nations is held to operate as a legal cessation. 
“ A blockade,” says Bynkersboeclc, “ is virtually re- 
laxed, si segnius orce observatce dnt.” Lord Stowell, 
in restoring the vessel, said : “ It is perfectly clear, that 
a blockade had taken place some months before j and 
that the notification was communicated to the claimant’s 
government, not only that a blockade would be imposed, 
but of a most rigorous kindj and I cannot entertain 
the least doubt, that the orders which were given by our 
Admiralty were conformable to it. It is impossible to 
suppose that the orders for carrying into effect a great 
measure, so materially affecting other states, would not 
be given by government with the utmost exactness. 
Yet, I cannot shut my eyes to a fact that presses upon 
the court, that the blockade has not been duly carried 
into effect. A tempoi’ary and forced secession of the 
blockading force, from the accidents of winds and 
storms, would not be sufficient to constitute a legal re- 
laxation. But Iiere ships are stopped and examined, 
and .suffered to go in. The master of this particular 
vessel says, that, in coming out, he saw no ships for 
forty-eight hours. That might be accidental; but when 
be entered, they were on the station ; yet no attempt 
was made to prevent him from going in. In other 
cases, also, it appears that no force was applied for the 
purpose of enforcing the blockade. There can be no 
doubt of the intention of the Admiralty, that neutral 
ships should not be permitted to go in ; but the feet is, 
that it was not in every instance carried into effect. 
What is a blockade, but to prevent access by force ? 
If the ships stationed on the spot to keep up the 
blockade will not use their force for that purpose, it is 
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impossible for a court of justice to say there was a 
blockade actually existing at that time, so as to bind 
this vessel. It is in vain for government to impose 
blockades, if those employed in the service will not 
enforce them. The inconvenience is veiy great, and 
spreads far beyond the individual case; reports are 
eagerly circulated that the blockade is raised; fo- 
reignerstake advantage of the information; the pro- 
perty of innocent persons is ensnared, and the honour 
of our owt! country is involved in the mistake.” 

The cargo, however, of vessels restored on the ground 
of remissness on the part of the blockading force, does 
not neciessni'ily participate in the indulgence. In con- 
deinnitig tlie cargo of The Jumjfrau Maria Schroeder, 
Lord Stowell said : “ This ship was restored on the 
ground, that having, though by an improper indul- 
gence, been allowed to go in with a cargo, she might 
be understood to be at liberty to come out with a 
cargo. The ship was restored; but it by no mean.s 
follows, that the owners of the cargo stand on the same 
footing. That may have been shipped, in consequence 
of criminal orders directing it to be sent on any op- 
[)ortnnity of slipping out. It is, therefore, not to be 
argued, that the release of the ship is any conclusive 
evidence respecting the cargo. An absolute order 
during the continuance of a blockade, if executed, 
must be considered to be a breach of the blockade ; 
nor do I think that a provisional order, directing ship- 
ments to be made when the blockade should be raised, 
will avail for indulgence, should the blockade actually 
exist at the time when the order is carried into execu- 
tion. The owners must take upon themselves to 
answer Lv the undue execution of the order, and make 
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the shippers answerable to them. If tliis rule was not 
adopted, there would be no end to shipments made 
during a blockade, whilst there would be nobody at all 
responsible for such acts of misconduct,” 

A blockade is then only to he considered as actually 
existing, when there is a power to enforce it. “The 
very notion of a complete blockade,” said Lord Stowell, 
in The Stert (4 Rob. 66), “includes that the besieging 
force can apply its power to every point of the block- 
ading state. If it cannot, it is no blockade, at that 
quarter where its power cannot be brought to bear ; 
and where such a partial blockade is undertaken, it 
must be presumed, that this is no more than what was 
foreseen by the blockading state, which, nevertheless, 
thought proper to impose it to the extent to which it 
was practicable.” 

We find, however, from the case of The Frederick 
Molke (1 Rob. 86), that “ it is not the absence of the 
blockading force, nor the circumstance of being blown 
off by the winds, if the suspension and the reason of 
the suspension are known, that would be sufficient in 
law to remove the blockade.” 

“ Not only a single port,” says Mr. Serjeant Mar- 
shall (On Insurance, B. 1, c. 3, s. 3j I Acton, 63), 
“ but a number of ports, and even a great extent of 
coast, may be blockaded. In the month of March, 
1799, the British government notified to all neutral 
powers, that the ports of Holland wei-e all invested 
and blockaded by the British forces ; and that every 
vessel, of whatever flag, every cargo, and every bot- 
tom, attempting to enter them, would become forfeited 
by the law of nations, as attempting to carry succour 
to the besieged. It must be admitted, that in no for- 
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mei' war had the blockading system been pushed to this 
extent ; but this has been not for want of right, but for 
want of power. If a single port may be blockaded 
by a single squadron, which has never yet been disputed, 
a number of squadrons may blockade a certain extent 
of coast; and if a country possesses the power and 
means, and will incur the expense and hazard of 
covering the whole extent of an enemy’s coast, it be- 
comes entitled, upon the same principle, to the same 
exemption from neutral interference, as if, with a single 
division, it invested a single fortress.” 

A declaration of blockade to be valid must be ac- 
companied by actual investment. Upon the arrival of 
the British forces in the West Indies, a proclamation 
was issued (1st Jan. 1794) by Admiral J ervis, inviting 
the inhabitants of Martinique, St. Lircie, and Guada- 
loupe, to put themselves under the protection of the 
English ; and on their refusal, hostile operations were 
commenced against the various islands, but separately, 
and in succession, Guadaloupe being captured April 
13, 1794. Among the prizes taken was an American 
ship, The Betsey (1 Rob. 93). A question arising as 
to the legality of the capture, the captors justified the 
seizure by a statement, “that in January, 1794, 
Guadaloupe was summoned, and was then put into a 
state of complete investment and blockade.’’ Lord 
Stowell said, “ the word complete a word of great 
energy, and we might expect from it to find that a 
number of vessels were stationed round the entrance of 
the port to cut off all communication : from the protest 
. I perceive that the captors entertained bat a very loose 
notion of the true nature of a blockade, for it is there 
stated, ‘that on the 1st January, after a general pro- 
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clamation to the French islands, they were put into a 
state of complete blockade/ It is a term, therefore, 
which was applied to all those islands at the same time 
under the first proclamation. The Lords of Appeal 
have determined that such a proclamation was not in 
itself suificient to constitute a legal blockade. I can- 
not, therefore, lay it down that a blockade did exist, till 
the operations of the forces were actually directed 
against Guadaloupe, in April. It must, however, be 
allowed on the other side, that the island of Giiada- 
loupe was at that time in a situation extremely am- 
, ,, , j higuous and critical. Itcould be no secretin America 

! ' j j j that the British forces were advancing against this 

island, and that the planters would be eager to avail 
themselves of the interference of neutral persons to 
screen and carry olf their property under such a pos- 
ture of affairs; therefore, ships found in the harbours 
of Guadaloupe must have fallen under very strong 
suspicions, and have become justly liable to very close 
e.xamination. The suspicions besides would be still 
further aggravated, if it appeared, as in this case, that 
those for whom the ships were claimed kept agents 
stationed on the island, and might therefore be sup- 
posed to be connected in character and interests with 
the commerce of the place. It is true, indeed, the 
Lords of Appeal have since pronounced the island to 
have been not under blockade ; but it was a decision 
that depended upon a greater nicety of legal discrimi- 
nation than could be required from military persons, 
engaged in the command of an arduous enterprise.” 

A blockade may be more or less rigorous, either for 
the single purpose of watching the military operations 
of the enemy, and preventing the egress of their fleet, 
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as at Cadiz; or, on a more extended scale, to cut otF 
all aoeess of neutral vessels to that interdicted place, 
which is strictly and properly a blockade ; for the other 
is, in truth, no blockade at all, as far as neutrals are 
concerned. It is an undoubted right of belligerents to 
impose such a blockade, though a severe right, and as 
such not to be extended by construction ; it may ope- 
rate as a gi'ievance on neutrals, but it is one to which, 
by the law of nations, they are bound to submit ; being, 
however, a right of a severe nature, it is not to be ag- 
gravated by mere construction. (Loi'd Stowell, The 
Jungfrau 3£aria Schroeder, 3 Robinson, 154.) 

The second point to be e.xainined is the knowledge 
which the neutral may have respecting the blockade 
of any particular port : since, in order to affect him 
with the penal consequences of a violation, it is abso- 
lutely necessary for him to have been sufficiently in- 
formed of the blockade itself. This sufficient infor- 
mation maybe communicated to him in two ways: by 
a formal notification from the blockading power, or 
by the notoriety of the fact. “ To make a notification 
efl'eotual and valid,” said Lord Stowell, in The Rolla 
(6 Rob. 367), “ all that is necessary is that it shall be 
communicated in a credible manner; because, though 
one mode may be more formal than another, yet any 
communication which b lings it to the knowledge of 
the party, in a way which could leave no doubt in his 
mind ns to the authenticity of the information, would 
be that which ought to govern his conduct, and will 
be binding upon him. It is at all times most con- 
venient that the blockade should be declared in a 
public and distinct manner, instead of being left to 
creep out from the consequences produced by it.” 

H 2 
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“It is certainly necessary,” said Lord Stowell, 
“that a blockade should be intimated to neutral 
merchants in some way or other. It may be noti- 
fied in a public and solemn manner by declaration 
to foreign governmeats; and this mode would always 
he most desirable, although it is sometimes omitted in 
practice; but it may commence also de facto, by a 
blockading force giving notice on the spot to those 
who come from a distance, and who may therefore be 
ignorant of the fact, Vesseh going in are in that case 
entitled to a notice before they can be justly liable to 
the consequences of breaking a blockade ; but I take 
it to be quite otherwise with vessels coming out of the 
port which is the object of blockade. There no notice 
is necessary after the blockade has existed de facto for 
any length of time ; the continued fact is itself a sufii- 
cient notice. It is impossible for those within to be 
gnorant of the forcible suspension of their commerce; 
the notoriety of the thing supersedes the necessity 
of particular notice to each ship. The sight of one 
ressel would not certainly be sufficient notice of a 
blockade.” {The Heniick and Maria, 1 Rob. 147.) 

And again, “ A blockade may exist without a public 
declaration. The fact, duly notified to an individual 
n the spot, is of itself sufficient ; for public notifica- 
ions between governments can be meant only for the 
information of individuals ; but if the individual is 
personally informed, that purpose is still better ob- 
tained than by a public declaration.” (Lord Stowell, 
The Mercurius, 1 Rob. 82.) 

Previous warning under treaties is not indispensable. 
In The Columbia (1 Rob. 156), an American vessel, 
aptured by British cruisers, Lord Stowell, in con- 
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tlemning the ship and cargo, said, “it has been argued 
that, by the American treaty, there must be a previous 
warning; certainly wliere vessels sail without a know- 
ledge of the blockade a notice is necessary; but if you 
can affect them with the knowledge of that fact, a 
warning then becomes an idle ceremony of no use, 
and therefore not to be required.” 

The effect of notification to any foreign government 
is clearly to include all the individuals of that nation. 
It would be the most nugatory thing in the world if 
individuals were allowed to plead their ignorance of 
it. It is the duty of foreign governments to commu- 
nicate the information to their subjects, whose interests 
they are bound to protect. A neutral master can never 
be beard to aver against a notification of blockade that 
he is ignorant of it. If he is really ignorant of it, it 
may be a subject of representation to bis own govern- 
ment, and may raise a claim of coinpen.sation from 
them, but it can be no plea in the court of a bellige- 
rent. It may be diflcrent in the case of a blockade de 
facto, wliere no presumption arises as to the conti- 
nuance ; and the ignorance of the party may be ad- 
mitted as an excuse for sailing on a doubtful destina- 
tion ; but in the case of a blockade by notification, the 
act of sailing to a blockaded place is sufficient to con- 
stitute the offence. (Lord Stowell, in 2'he Neptums, 
2 Rob. 113.) 

The eflect of notification, as to the subjects of those 
states to whom it has not been directly made, may not 
operate upon the subjects of those states from the same 
time and in the same manner as upon the subjects of 
those states to whom it has been directly made ; but it 
would be going too far to say that it does not operate 
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at any time, because if a notification is made to the 
principal states of Europe, the time maybe considered 
to come when it will affect the rest, not so much 
propiio vigore, or by virtue of the direct act, as 
in the way of evidence. It is the duty of a state 
to make the notification as general as possible. Sup- 
pose a notification is made to Sweden and Den- 
mark, it would become the general topic of con- 
versation, and it would be scarcely possible that it 
should not travel to the ears of a Bremen man ; and 
although it might not be so early known to him 
as to the subjects of the states to which it was imme- 
diately addressed, yet in process of time it must reach 
him, and must be supposed to impose tbe same ob- 
servance of it upon him j it would strongly alFeot Iiim 
with the knowledge of tbe fact that the blockade was 
de facto existing. Therefore, though a notification 
does not, proprio vigore, bind any country but that to 
which it is addressed, yet, in reasonable time, it must 
affect neighbouring slates with knowledge, as a rea- 
sonable ground of evidence. It is not to he said by 
any person, ‘ although I know a blockade exists, yet, 
because it has not been notified to my court, I will 
carry out a cargo.’ It would be a very fraudulent 
omission to take no notice of what is a subject of ge- 
neral notoriety in tbe place.” (Lord Stowell, in T/ie 
Adelaide, 2 Rob. III.) 

Notification of blockade should be made not only 
to foreign governments, but to the subjects of the state 
imposing tbe blockade and to its cruisers ; not only to 
those stationed at the blockaded port, but to others, 
and especially considerable fleets, that are stationed in 
itinere to such port, from the different trading coun- 
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tries that may be supposed to have an intercourse 
witli it. (Lord Stovvell, «&. sup^ 

A more definite rule as to the notification of blockade 
was laid down in the treaty of 1794 between Great 
Britain and the United States (art. 18): “Whereas it 
frequently happens that vessels sail for a port or place 
belonging to an enemy without knowing that the same 
is either besieged, blockaded or invested, it is agreed 
that every vessel so circumstanced may be turned away 
fi'om such port or place, but she shall not be detained, 
nor her cargo, if not contraband, be confiscated, unless, 
after notice, she shall again attempt to enter; but she 
shall be permitted to go to any other port or place she 
may think proper.” 

Due time for the notification of a blockade must be 
allowed according to circumstances. The recent faci- 
litation of communication by the electric telegraph, 
and by steam and railway, will of course have les- 
sened the time so to be allowed ; but in 1799 Lord 
Stowell restored a Danish ship (TVte Jonge Petro- 
nella), which had been captured off the coast of Hol- 
land on the 28tli of March, on the ground that the 
blockade had only been notified to foreign ministers on 
the 21st of that month, and that he did not think a 
week sufficient time to affect the parties with a legal 
knowledge of the blockade, (2 Bob. 131.) In the 
ease of The Calypso (Ib. 298) the learned judge con- 
demned the vessel, on the ground that she had taken 
in cargo at Eotterdam (then blockaded) on the 20th 
April, when, intelligence of the blockade having been 
actually known to the Prussian consul at Amsterdam 
on the 12th, there was time for constructive notice at 
Rotterdam by the 15th. 
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When once the notice, actually or constructively, 
has reached the neutral, he is not permitted to go to 
the station of the blockading force, upon pretence of 
inquiring whether blockade has terminated. “ The 
merchant,” said Lord Stowell, in The Spes and 
Irene (5 Rob. 76), “ is not to send his vessel to tlie 
mouth of the river, and say, 'If you don’t meet with the 
blockading force, enter; if you do, ask a warning, and 
proceed elsewhere.’ Who does not at once perceive 
the frauds to which such a rule would be introductory ? 
The true rule is, that, after the knowledge of an ex- 
isting blockade, you are not to go to the very station 
of blockade under pretence of inquiry.” 

In the case of The Betsey (1 Rob. 334), Lord 
Stowell said : “ Ships sailing from neutral ports for 
ports under blockade must call somewhere to obtain 
information, for the court will not allow the infor- 
mation to be obtained at the mouth of the blockaded 
port. The distance of the port of departure is a cir- 
cumstance to be favourably considered by the court, 
although not to be held a ground of absolute exemp- 
tion from the common effect of a notification of a 
blockade : being at a distance where they cannot 
have constant information of the state of blockade, 
whether it is continued or is relaxed, it is not unnatural 
that they should send their ships conjeoturally, upon 
the expectation of finding the blockade broken up, 
after it had existed for a considerable time; but the 
inquiry whether the blockade has so bi'oken up, must 
be made by such ships at ports that lie in the way, and 
which can furnish information without furnishing op- 
portunities of fraud, and not at the spot blockaded, or 
from the blockading vessels.” 
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In adventures from America, the court allowed 
some relaxation of this rale, on account of the dis- 
tance of that country. In the case of The Betsey, an 
American vessel, proceeded against as for an inten- 
tional breach of the blockade of Amsterdam, Lord 
Stowell, in releasing the vessel, said : “ The ship 
sailed (from America) in January last, when the 
owners were certainly informed of the blockade ; but 
the distance of their country is a material circumstance 
in tlieir favour. I certainly cannot admit that the 
Americans are to be exempted from the common 
eflPect of a notification of a blockade existing in Europe ; 
but I think it is not unfair to say, that, being at such 
a distance where they cannot have (1799) constant 
information of the state of the blockade, whether it 
continues or is relaxed, it is not unnatural that they 
should send their ships conjecturally, upon the ex- 
pectation of finding the blockade broken up, after it 
had existed for a considerable time. A very great 
disadvantage indeed would be imposed upon them if 
they were bound rigidly by the rule which justly ob- 
tains in Europe, that the blockade must be conceived 
to exist till the revocation of it is actually notified. 
For if this rule is rigidly applied, the effect of the 
blockade would last two months longer upon them 
than on the trading nations of Europe, by whom intel- 
ligence is received almost as soon as it is issued. That 
the Americans should therefore send their ships upon 
a fair conjecture that the blockade had, after a long 
continuance, determined, and for the purpose of making 
fair inquiry whether it bad so determined or not, is, I 
think, not exceptionable.” 

The declaration of blockade must be specific, as well 
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as legal and regular. In The H enrich and Maria (1 
Rob. 148),. Lord Stowoll decided that a notification of 
a general blockade of the coast of Holland, which 
was untrue in fact, was not available, by limitation 
or construction, for a blockade of Amsterdam only, 
though really existing. In this case the captor had 
warned the roaster "not to proceed to any Dutch 
port,” and upon his saying he must proceed according 
to his bill of lading (Amsterdam) had arrested his 
ship. “ This notice,” says Lord Stowell, “ is, I think, 
in point of authority, illegal 5 at the time when it was 
given there was no blockade which extended to all 
Dutch ports, A declaration of blockade is a high act 
of sovereignty, and a commander of a king’s ship is 
not to extend it. The notice is also, I think, as illegal 
in effect as in authority ; it cannot be said that such a 
notice, though bad for other ports, is good for Amster- 
dam. It takes from the neutral all power of election, 
as to what other port of Holland he should go to, when 
he found the port of his destination under blockade. 
A commander of a ship must not reduce a neutral to 
this kind of distress} and I am of opinion that if the 
neutral had contravened the notice, he would not have 
been subject to condemnation.” But, from the ease 
of The Rolla (6 Rob. 367), it would seem that this 
limitation of a commander’s power is held to subsist 
only “ on stations in Europe, where government is 
almost at hand to superintend the course of opera- 
tions; and that a commander going out to a distant 
station may reasonably be supposed to carry with him 
such a portion of the sovereign authority delegated to 
him as may be necessary to provide for the exigencies 
of the service on which he is employed.” 
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Tlie receipt of tlie notification, as has been indicated, 
will not prevent a neutral, who, at the time of receiving 
it, is lying in the very port blockaded, from retiring 
freely; and it has even been laid down in the case of 
The Betsey, that he may retire with a cargo which he 
may already have laden, and which has thereby become 
actually neutral property : the distinction being, that 
he is not at liberty to make any fresh purchase after 
the notification. From the case of The Rolla (6 Rob. 
367) it appears that the court will hold every cargo 
to be a fi’esh purchase which is not delivered, pre- 
viously to the notification, either on board the neutral 
ship itself or in lighters. 

The breach of a blockade, existing and known, may 
be either by going into the place blockaded or by 
coming out of it with a cargo laden after the com- 
mencement of the blockade. But, in order to consti- 
tute such a going into the blockaded port as will sub- 
ject the neutral to the penalties of confiscation, it is 
not necessary that the entrance be completed into the 
very heart of the harbour. Vessels are not permitted 
even to place themselves in the vicinity, if their situa- 
tion be so near that they may, with impunity, break 
tlie blockade whenever they please. “ If a vessel 
could, under pretence of proceeding further, approach 
close to the blockaded port, so as to be in a condition 
to slip in without obstruction, then,” said Lord Stowell, 
in The Ncutralitet (6 Rob. 30), “ it would be impos- 
sible that any blockade could be maintained. It would, 
I think, be no unfair rule of evidence to hold, as a pre- 
sumption dejure, that she goes there with an intention 
of breaking the blockade; and if such an inferenon 
may possibly operate with severity in particular cases. 


156 MAKITIME WAB. 

where the parties are innocent in their intentions, it is 
a severity necessarily connected with the rules of evi- 
dence, and essential to the effectual exercise of this 
right of war.” Still less is a neutral permitted to 
place himself in such a situation as to be within the 
protection of the batteries on the shore. {The Charlotte 
Christine, 6 Rob. 101; Cute Ermartung, 6 Rob. 
182.) 

A blockade is broken as completely by coming out 
as by going in. “A blockade,” said Lord Stowell, 
in The Vrow Judith (1 Rob. 151), “ is a sort of 
circumvallation round a place, by which all foreign 
connection and correspondence is, as far as human 
force can effect it, to be entirely cut off. It is in- 
tended to suspend the entire commerce of that place, 
and a neutral is no more at liberty to assist the traffic 
of exportation than of importation. The utmost that 
can be allowed to a neutral vessel is, that having 
already taken on board a cargo before the blockade 
begins, she may be at liberty to retire with it. But it 
must be considered as a rule, which this court means 
to apply, that a neutral ship departing can only take 
away a cargo bond jide purchased and delivered be- 
fore the commencement of the blockade. If she after- 
w'ards takes on board a cargo, it is a fraudulent act, 
and a violation of the blockade.” “ For what is the 
object of blockade? Not merely to prevent an im- 
portation of supplies, but to prevent export as well 
as import, and to cut off all communication of com- 
merce with the blockaded place. There may be eases 
of innocent egress, where vessels have gone in be- 
fore the blockade; and under such circumstances 
it cannot be maintained that they might not be at 
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liberty to retire. But even then a question might 
arise, if it was attempted to carry out a cargo; for that 
would, as I have before stated, contravene one of the 
chief purposes of blockade. A ship then, in all cases, 
coming out of a blockaded port is, in the first instance, 
liable to seizure; and to obtain release the claimant 
will be required to give a very satisfactory proof of 
the innoeency of his intentions.” (Lord Stowell, in 
2Vte Frederick Molhe, 1 Rob. 87.) Nor will any 
neutral ship be permitted to escape from the penalties 
of bi'eaking a blockade, because she has escaped the 
interior circumvallation, and has advanced some way 
on her voyage; the principle being that a neutral 
vessel is not at liberty to come out of a blockaded port 
with a cargo. There is no natural termination of the 
offence but the end of the voyage. It would be ridi- 
culous to say, if you can but get past the blockading 
squadron, you are free. (Lord Stowell, in Tke Welva- 
art Van Pillau, 2 Rob. 130.) 

A ship transferred in a blockaded port from one 
neutral to another, and coming out in ballast, is not a 
breach of blockade. So too where a neutral has sent 
in goods before the blockade, which are found unsale- 
able, or are otherwise withdrawn hond jide by the 
owner, they are not subject to condemnation for 
coming out. {The Potsdam, 4 Rob. 89.) Nor will 
a neutral ship coining out of a blockaded port, in con- 
sequence of a rumour that hostilities were likely to 
take place between the enemy and his own country, 
be liable to condemnation, though laden with a cargo, 
where the regulations of the enemy will not permit a 
departure in ballast. {The Brie Vrienden, 1 Dod. 
269.) Where a vessel has been purchased in a block- 
aded port, that alone is the illegal act, and it is imma- 
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tei’ial out of what funds the purchase is made. Nor 
can she be said not to be taken in delicto, when on her 
voyage to the country of the purchaser, she has been 
driven into an intermediate port by stress of weather. 
(T/ie General Samilton, 6 Eob. 61.) The compul- 
sory sale of cargo in the blockaded port is no excuse 
of breach of blockade after having gone in volun- 
tarily. {The Byfield, Edw. 188.) 

There are cases in which the breach of blockade 
may be excusable. In cases of this nature, the whole 
burden of exonerating himself from the penal conse- 
quences lies upon the party. He must show that he 
was led into the blockaded port by some accident 
which he could not control, or by some want of infor- 
mation which he could not obtain. In doing this, he 
must prove his whole case, and, however innocent his 
intentions may have been, he must explain his conduct 
in a way consistent, not only with the innocence of 
himself and his owner, but he must bring it within 
those principles which the court has found it necessary 
to lay down for the protection of the belligerent right, 
and without which no blockade can ever be main- 
tained. (Lord Stowell, The Arthur, 1 Edwards, 208.) 

The misinformation of foreign ministers as to al- 
leged cessation of a blockade will not be received as 
an excuse. In the case of The Spes and Irene, amongst 
other arguments against condemnation (1803), it was 
urged that the masters had conjecturally been informed 
by the Consul of Hamburg at Archangel, that the 
blockade of the Elbe had been raised. Lord Stowell 
rejected this plea: — “It has been said that no intelli- 
gence of the blockade had been received from the 
Consul of the State of Hamburgh j though I must 
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presume it had, because, as the notification was made 
to the Consul (of Hamburg) here in London, it was 
his duty to make the communication to the consuls of 
his government in foreign ports; and as the informa- 
tion had arrived at Hamburg, and had been actually 
communicated from thence to Archangel by private 
channels, the same communication must be supposed 
to have been made from public authority to the public 
minister; or if not, if there had been any neglect, the 
consequence must be imputed only to the state and its 
officers, who are answerable to their subjects for the 
consequences of their neglect. If the information of 
foreign ministers could be deemed sufficient to exempt 
a party from all penalty, there would be no end of 
such excuses. Courts of justice are compelled, I think, 
to hold as a pi'inoiple of necessary caution, that the 
misinformation of a foreign minister cannot be re- 
ceived as a justification for sailing in actual breach of 
an existing blockade.” (5 Rob. 79.) 

An excuse for breaking blockade for want of pro- 
visions “ is an excuse which will not on light grounds 
be received, because an excuse, to be admissible, must 
show an imperative and overruling compulsion to 
enter the partioular port under blockade, which can 
scarcely be said in any case of mere want of provi- 
sions. It may induce the master to seek a neigh- 
bouring port ; but it can hardly ever force a person to 
resort exclusively to the blockaded port.” (Lord 
Stowell, in The Fortuna, 5 Rob. 27.) 

In The Rurtige Sane (2 Rob. 124), Lord Stowell 
said,— “ It is usual to set up the want of water and 
provisions as an excuse; and if I was to admit pre- 
tences of this sort, a blockade would be nothing more 
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than an idle ceremony. Such pretences are, in the 
first instance, extremely discredited on two grounds, — 
that the fact is strongly against them, and that the 
explanation is always dubious, and liable to the impu- 
tation of coming from an interested quarter. Nothing 
but an absolute and unavoidable necessity will justify 
the attempt to enter a blockaded port ; considerations 
of an inferior nature, such as the avoiding higher fees 
or slight difficulties, will not be sufficient. Nothing 
less than an unavoidable necessity, which admits of 
no compromise, and cannot be resisted, can justify the 
offence.” 

An excuse for breach of blockade, of purpose to 
ascertain the land, will be very strictly received. The 
master of the French vessel Adonis, having been 
seized by one British ship when she came into the 
bay of Havre, then under blockade, after having been 
warned off by another English vessel, alleged that he 
had stood in to ascertain whether the coast was that 
of Prance, iiis mate having asserted the contrary. 
The alleged statement, however, had been made before 
the vessel had been spoken by the first English ship ; 
and Lord Stowell condemned the ship, on the ground 
that, whatever the previous doubts of her crew as to 
the coast, they might have been removed by inquiring 
of the first English vessel. The cargo was condemned 
on the same ground, the deviation to Havre from the 
alleged destination to Nantes being, in the opinion of 
the court, entirely for the service of the owner of the 
cargo. (5 Rob. 256.) 

Intoxication on the part of the master will not be 
received in excuse for the breach of blockade. In the 
case of The Shepherdess, which had pertinaciously 
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brolceii the bloclcade of Havre, Lord Stowell said (5 
Robinson, 262) : “ If such an excuse could be admit- 
ted there would be eternal carousings in every instance 
of violation of blockade. The master cannot, on any 
principle of law, be permitted to stultify himself by the 
pretended or even real use of strong liquors, of which, 
if it were a thing to be examined, the court could in 
no instance ascertain the truth of the fact. The owners 
of the vessel have appointed him their agent, and they 
must in law be bound by his imprudence, as well as 
by his fraud.” Where a master, in a state of intoxi- 
cation, persists in a course involving a breach of 
blockade, it is the duty of the supercargo, and of the 
officers concerned in the navigation of the ship, to dis- 
possess him of the command, and to give a proper 
direction to the voyage. {lb.) 

Positive information from a ship belonging to the 
blockading power, that a particular port is not block- 
aded, though erroneous, will be received in favour of a 
vessel acting upon such information. In the Neptums, 
Lord Stowell (2 Rob. 110) released the prize, on 
evidence that the captain of an English frigate had in- 
formed the master at sea, that the port to which he 
was bound — Havre — was not blockaded, and that he 
might proceed on his destination. “I do not mean,” 
said the learned Judge, “ that the fleet could give the 
master any authority to go to a blockaded port ; it is 
not set up as an authority, but as intelligence afford- 
ing a reasonable ground of belief, as it could not be 
supposed that such a fleet as that was, would be igno- 
rant of the fact. 

If a place be blockaded by sea, it is no violation 
of the belligerent rights, for a neutral to carry on 
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commerce with it inland by inland communications. 
In the case of The Ocean (3 Bob. 297), a case arising 
out of the blockade of Amsterdam, Lord Stowell 
decided that the blockade of Amsterdam need not be 
violated by an order from America, as for a shipment 
to be made at Amsterdam, the actual shipment having 
been made at Rotterdam ; the interior carriage of the 
articles from Amsterdam to Rotterdam not being 
within the scope and operation of the blockade. “ In 
what course the cargo had travelled to Rotterdam — 
where it first became connected with the ship — whether 
from Amsterdam at all, and if, from Amsterdam, 
whether by land-carriage or by one of their inland 
navigations, Rotterdam being the port of actual ship- 
ment, I do not think it material to inquire. The legal 
consequences of a blockade must depend on the moans 
of blockade, and on the actual or possible application 
of the blockading force. On the iand side, Amster- 
dam neither was, nor eonid be, affected by a blockading 
naval force; it could be applied only externally. The 
internal communications of the country were out of its 
reach, and in no way subject to its operation.” 

While, however, confirming in The Jonge Pieter 
(4 Rob. 89), this principle, with regard to the trade of 
neutrals, the learned Judge emphatically announced 
that no such hye-way of trade would be permitted to 
British subjects. The case being that of goods ship- 
ped at London for Embden, with, conjeoturally, an 
ulterior purpose of sending them on to Amsterdam, 
and the goods being claimed on behalf of an American 
neutral, Lord Stowell said, “ On the first point, sup- 
posing the cargo to be American property, I am not 
inclined to think that it w'ould be affected by the block- 
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ade, on the present voyage. The blockade of Amster- 
dam is, from the nature of the thing, a partial blockade, 
a blockade by sea ; and if the goods were going to 
Embden, with an ulterior destination by land to Am- 
sterdam, or by an interior canal navigation, it is not, 
according to my conception, a breach of the blockade. 
But in the case of a British subject, shipping goods to 
go to the enemy, through a neutral country, I am 
afraid the penalty would be incurred. Without the 
licence of government, no communication, direct or 
indirect can be carried on with the enemy. On the 
policy of tliat law, this is not the place to observe ; it is 
the law of England j and if any considerations of mer- 
cantile policy interfere with it, the duty of the subject 
is to submit his case to that authority of the country, 
which can legalize such a trade, looking to all the 
considerations of political as well as commercial ex- 
pediency, that are connected with it. But an indivi- 
dual cannot do this ; he is not to say, such a trade is 
convenient, and therefore legal ; neither can the court 
exercise such a discretion. Where no rule of law 
exists, a sense or feeling of general expediency, which 
is in other words common sense, may fairly be applied. 
But where a rule of law interferes, these are con- 
siderations to which the Courtis not at liberty to advert. 
In all the cases that have occurred on this question, 
and they are many, it has been held indubitably clear, 
that the subject cannot trade with the enemy, without 
the special licence of government. The interposition 
of a prior port makes no difference; all trade with the 
enemy is illegal ; and the circumstance, that the goods 
are to go first to a neutral port, will not make it lawful. 
The trade is still liable to the same abuse, and to the 
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same political danger, -vvliatever tliat may be. I can 
have no hesitation in saying, that during a war with 
Holland, it is not competent to a British merchant to 
send goods to Embden, with a vievr of sending tliem 
forward, on his own account, to a Dutch port, consigned 
by him to persons there, as in the course of ordinary 
commerce.” 

The question of blockade, in relation to rivers 
flowing through conterminous states, is thus elaborately 
stated by Lord Stowell, in the leading case of The Twee 
Gebroeders, Northholt master (3 Robinson, 339). The 
case arose on the capture of vessels in the Groningen 
Watt, on a suggestion that they were bound from 
Hamburg to Amsterdam, then under blockade j and 
a claim was given under the authority of the Prussian 
minister, averring the place in question to be within 
tlie territories of the King of Prussia. Lord Stowell 
said, “This is the case of a ship and goods proceeded, 
against for a breach of the blockade of Amsterdam ; 
they are claimed as being taken on neutral territory ; 
but it is denied on the part of the captors that they 
were so taken. On the blockade of Amsterdam, this 
court has been inclined to hold generally that all sea 
passages to Amsterdam, by that great body of waters 
the Zuyder Zee, were blockaded, supposing those sea 
passages to be in the possession of the enemy ; such as 
were in the possession of neutrals, it was of opinion, 
were not included, unless the blockading force could 
be applied at the interior extremity of their communi- 
cation. Whether the present capture in question was 
made in a sea passage to the Zuyder Zee, belonging 
to the enemy or to a neutral power, will be decided by 
the considerations which are to be examined in the 
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further pursuit of this question. Secondly, supposing 
that question determined against the immunity of the 
place of capture, another question is proposed, 
whether the belligerent party having passed over 
neutral territory, animo ca^nendi, to the place where 
his rights have been exercised, those rights of capture 
so exercised are not thereby invalidated ? The capture 
is represented on both sides to have been made in the 
Watt, which runs along the coast of Groningen, by 
two or three of his Majesty’s ships that went up the 
Eems. It is not, I think, contended that the capturing 
ships were stationed on the neutral territory, unless 
the whole of the Watt passage is to be so considered. 
The precise place where the capturing ships lay is not 
very distinctly marked; but the balance of evidence 
inclines to establish that they were on the other side of 
a line of buoys, which Captain M'Kenzie swears were 
considered as being on Dutch territory, and that he 
placed his ship as near as possible in the place where 
some Dutch armed vessels (which were driven away 
on his approach) were stationed. On the whole that 
is to be collected from the evidence as to the exact spot, 
I am led to suppose that the ships were not stationed 
on neutral territory, unless the whole of the Watt pas- 
sage is to be so considered. It is scarcely necessary 
to observe that a claim of territory is of a most sacred 
nature, In ordinary cases, where the place of capture 
is admitted, it proves itself; the facts happen within 
acknowledged and notorious limits, no inquiry is either 
required or permitted. But otherwise when it happens 
in places which the neutral country does not possess 
by any general principle or by any acknowledged 
right ; in such a case, it being contended by those who 


represent the belligerent state, that no right exists, and 
that, therefore, the capture is free and legal, it can 
never be deemed an act of disrespect on the part of the 
foreign tribunal, if it proceeds to inquire into the fact 
of territorial rights— certainly not with a view of de- 
ciding generally upon such rights, but mei’ely with 
respect to this particular fact of capture— not for the 
purpose of shaking or invalidating such rights, but 
that it may enforce a legal observance of them, if the 
facts on which they depend are competently established. 
Something has been said in argument of the reverence 
due to the assertion of princes whose claim is advanced ; 
and this court is disposed to pay the fullest measures 
of reverence which the case will allow. It is not im- 
proper to remark, that it is a question discussed 
much at length by foreign writers on general law, in 
what cases the sole assertion of princes is to be taken 
as conclusive legal proof; and no principle is more 
universally established among them, than that the 
mere assertion is not to be received as full and com- 
plete proof, or, as Farrinacius expresses it, amriioni 
principis non siatnr qiiando agitur do proprid ipsius 
principiSf Vel de ejus conimodo mi intermse, and in- 
deed a contrary rule would carry the reverence due to 
these august personages to an extravagance that de- 
rided all reason and justice. Strictly speaking, the 
nature of the claim brought forward on this occasion 
is against the general inclination of the law; for it is a 
claim of private and exclusive property, on a subject 
where a general, or at least a common use is to be 
presumed. It is a claim which can only arise on por- 
tions of the sea, or on rivers flowing through different 
states ; the law of rivers flowing entirely through the 
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provinces of one state is perfectly clear. In the sea, 
out of the reach of cannon shot, universal use is pre- 
sumed ; in rivers flowing through conterminous states, 
a common use to the different states is presumed. Yet, 
in both of these there may, by legal possibility, exist 
a peculiar property, excluding the universal or the 
common use. Portions of the sea are prescribed for ; 
so are rivers flowing through contiguous states ; the 
banks on one side may have been first settled, by 
which the possession and property may have been 
acquired, or cessions may have taken place upon con- 
quests or other events. But the general presumption 
certainly bears strongly against such exclusive rights, 
and the title is a matter to be established on the part 
of those claiming under it, in the same manner as all 
other legal demands are to be substantiated by clear 
and competent evidence. 

“ The usual manner of establishing such a claim is 
either by the express recorded acknowledgment of the 
conterminous states or by an ancient exercise of exe- 
cutive jurisdiction, founded presumptively on an ad- 
mission of prior settlement or of subsequent cession. 
One hardly sees a third species of evidence unless it 
be, what this case professes to exhibit, the decision of 
some common superior in the case of a contested 
river. The sea admits of no common sovereign} but 
it may happen that conterminous states through which 
a river flows, may acknowledge a common paramount 
sovereign, who in virtue of his political relation to 
them may be qualified to appropriate exclusively and 
authoritatively, the rights of teirltory over such 
river to one or other of them.” Lord Stowell, after 
observing upon the natural quality and position of 
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tion, no proof of cession, and no direct authority to 
be derived from the terms of the grant, the whole 
question is again reduced to usage. If that is proved 
it is certainly evidence of the most favoured kind. 
All men have a common interest in maintaining the 
sanctity of ancient possession, however acquired j an- 
cient landmarks and ancient seamarks are res sacer- 
rimm, and whoever moves them piaculum esto. Tlien 
what is the natural evidence to he expected of ancient 
and constant usage? and how much of this has been 
produced? How is ancient jurisdiction proved on such 
a subject? By formal acts of authority, by holding 
courts of conservancy of the navigation, by cere- 
monious processions to ascertain the boundaries, in 
the nature of perambulations, by marked distinctions in 
maps and charts prepared under public inspection and 
control, by levying of tolls, by exclusive fisheries, by 
permanent and visible emblems of power there esta- 
blished, by the appointment of officers specially designa- 
ted to that station, by stationary guard-ships, by records 
and muniments, .showing that the right had always been 
asserted, and, whenever resisted, asserted with effect. 
This is the natural evidence to be looked for gene- 
rally : and such as it is more particularly reasonable 
to require, where a right is claimed against all general 
principles, and also against the natural rights and 
limits, and, indeed, against the independence and 
security of neighbouring states. On this evidence 
then it is impossible for me to pronounce that these 
captures are invalidated by being actually made on 
Pnissian territory. There remains the other ques- 
tion, whether they are not vitiated, by the capturing 
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sl)ip having passed over neutral territory, to accom- 
plish the capture? as it is alleged they passed up 
the Western Eems and that the whole of that is Prus- 
sian territory. I have already intimated some doubts 
that might possibly have been entertained upon the 
present evidence, whether the Western Eems is to be 
deemed at all times and at all parts of it clearly Prus- 
sian territory; but supposing it. to be so, is it a viola- 
tion of territory to have committed an act of capture, 
after having passed over this territory to effect it? 
On this point there are some observations of law and 
some of fact that appear not unworthy of notice. In 
the first place, the place of capture is accessible by 
other passages, not asserted to be neutral ; it is not 
alleged that a hostile force might not have reached 
these ships by another route, through the Lower Zee 
or other communications. It is not said that they 
were so inclosed and protected on all sides by neutral 
territory, that you could not approach them without 
passing over it. In the next place, it is not tlie case 
of an internal passage into the heart of the country — 
into the Homegat— if I may adopt their own term ; 
it is a passage over an external portion of water, which 
you may prescribe for as territory, but not as inland 
river or as part of the internal territory; it is not the 
entrance of an armed force, up an inward passage to 
reach an enemy lying in the interior of the land. 
Thirdly, it is an observation of law, that the passage 
of sliips over territorial portions of the sea or external 
water is a thing less guarded than the passage of 
armies over land, and for obvious reasons. An army 
in the strictest state of discipline can hardly pass into 
a country without gi-eat inconvenience to the inhabi- 
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tants j roads are broken up, the price of provisions is 
raised, the sick are quartered on individuals and a 
general uneasiness and terror is excited; but the 
passage of two or three vessels or of a fleet over ex- 
ternal waters may be neither felt nor perceived. For 
this reason the act of inoflensively passing over such 
portions of water, without any violence committed 
there, is not considered as any violation of territoiy 
belonging to a neutral state — permis.sion is not usually 
required; such waters are considered as the common 
thoroughfare of nations, though they may be so far 
territory as that any actual exercise of hostility is 
prohibited therein. Fourthly, it is to be observed, 
that the right of refusal of passage, even upon land, 
is supposed to depend more on the inconvenience fall- 
ing on the neutral state, than on any injustice com- 
mitted to the third party who is to be affected by the 
permission. Grotius and Vattel both agree that it 
is no ground of complaint, nor cause of war against 
the intermediate neutral state, if it grants passage to 
the troops of a belligerent, though inconvenience may 
ensue to the state beyond ; the ground of the right of re- 
fusal being the inconvenience that such passages bring 
with them to the neutral state itself. This being the 
general state of the fact and of the law, it would be 
a proposition which could not be maintained in a full 
universal extent, that the passing over water claimed 
as neutral territory would vitiate any ulterior capture 
made on a third party. Suppose the case of a war 
between England and Ru-ssia, and that the Sound was 
the pass in question, over which Denmark claims and 
exercises imperial rights, on stronger grounds than 
can be maintained in support of this claim, or sup- 
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pose a war between France and Russia, and the 
Dardanelles to be the pass in question ; or suppose 
any two powers exercising hostilities in the Mediter- 
ranean, after having passed through the straights of 
Gibraltar, occupied by an English fortress on one side 
and by Tangier on the other, formerly in possession 
of this country; — could it be said in any of these 
cases, that captures made beyond this point of pas- 
sage over neutral water territory, would be invalidated 
on any principle of the law of nations. Where a free 
passage is generally enjoyed, notwithstanding a claim 
of territory may exist for certain purposes, no vio- 
lation of territory is committed, if the party, after 
an inoffensive passage, conducted in the usual man- 
ner, begins an act of hostility in open ground. In 
order to have an invalidating effect, it must at least 
be either an unpermitted passage, over territory where 
])ei'mission is regularly requested, or a passage under 
permission obtained on false representation and sug- 
gestions of the purpose designed. In either of these 
cases there might be an original misfeasance and tres- 
pass, that travelled throughout and contaminated the 
whole; but if nothing of this sort can be objected, I 
am of opinion, that a capture otherwise legal, is in no 
degree affected by a passage over teiwitory in itself 
otherwise legal and permitted. (The Twee Geiroe- 
ders, 3 Rob. 336.) 

Interior countries may import and export through 
an enemy’s ports, but in such cases strict proof of 
property is required. In the Magnus (1 Rob. 31), 
a ship laden with coffee and sugars, and taken on a 
voyage from Havre to Genoa, the ship having been 
restored as Danish property, the cargo was claimed 
i2 
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as belonging to a merchant at Basle. After admitting 
further proof, by plea and proof, Lord Stowell con- 
demned the cargo, on the ground that the owner at 
Basle, haying been trading in articles of France, 
without special reference to any wants of his own 
country, appeared before the court only in the charac- 
ter of a general merchant interposing to carry on 
the trade between France and Genoa with security. 
“ Perhaps,” remarked the learned judge, “ it would 
not be going too far to say, that in Swiss cases it 
would not be unreasonable to require proof rather of 
a stricter nature than what is usually deemed suffi- 
cient in ordinary cases between maritime nations ; and 
I say this only in reference to the situation in which 
the Swiss stand in being obliged to trade chiefly 
throngh other countries, and often, as in this case, 
through the ports of tlie enemy. The privilege of car- 
rying on trade in this manner, in time of war, has been 
allowed to them in common with some of the intei'ior 
counti’ies of Germany, in consideration of the hard- 
ship that they would sustain were they to he altogether 
restricted from becoming merchants for the supply of 
their own wants, or for the export of the manufactures 
and native produce of their own country. It must, 
however, on alt sides be conceded, that on the fairest 
terms, such a trade would be exposed to great sus- 
picion, and therefore we may be justified in requiring 
more than ordinary proof— not merely a test affidavit, 
but the correspondence of the parties, the orders for 
purchase, and the mode of payment, satisfactorily 
making out the claimant’s case up to the origin of the 
transaction.” The condemnation of The Actim, on 
the same principle, was confirmed by the House of 
Lords (March 10, 1798). 
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Blockade is not to be evaded by the ships of less civi- 
lized powers, though in some instances, and to a cer- 
tain extent, they may be entitled to a relaxation of the 
laws of nations. In condemning (3 Rob. 324) the 
cargo of The Hiirtiye Sane, shipped from Saffee, in 
Barbary, for Amsterdam (then blockaded), under a 
false destination to Hamburg, Lord Stowell said : 
“ It has been argued that it would be extremely hard 
on persons residing in the kingdom of Morocco, if 
they should be held bound by all the rules of the 
law of nations, as it is practised amongst European 
states. On many accounts, undoubtedly, they are 
not to be strictly considered on the same footing as 
European merchants ; they may on some points of 
the law of nations be entitled to a very relaxed appli- 
cation of the principles established by long usage 
between the states of Europe, holding an intimate and 
constant intercourse with each other. It is a law made 
up of a good deal of complex reasoning, though 
derived from very simple rules, and altogether com- 
posing a pretty artificial system which is not familiar 
either to their knowledge or their observance. Upon 
such considerations, the court has, on some occasions, 
laid it down that the European law of nations is not 
to be applied in its full rigour to the transactions of 
persons of the description of the present claimants, 
and residing in that part of the world. But on a 
point like this, the breach of a blockade, one of the 
most universal and simple operations of war in all 
ages and countries, excepting such as were merely 
savage, no such indulgence can be shown. It must 
not be understood by them that if an European army 
or fleet is blockading a town or port, they are at liberty 
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to trade with that port. If that could be maintained, 
it would render the operations of a blockade perfectly 
nugatory. They, in common with all other nations, 
must be subject to this first and elementary principle 
of blockade, that persons are not to carry into the 
blockaded port supplies of any kind. It is not a new 
operation of warj it is almost as old and as general 
as war itself.” 

Neutral merchants cannot be allowed to cover 
enemy’s property with other goods belonging to them 
in the same ship. In condemning The Eenrom, a 
Danish ship which had sailed from Copenhagen to 
Batavia, with a cargo of tar, sheathing copper, sail 
cloth, and other articles contraband under treaty 
between England and Denmark, and captured on the 
return voyage with a cargo of which half at least was 
proved to be Dutch property, though collusively 
alleged to be Danish, Lord Stowell said (2 Rob. 9) : 
“ The regular penalty of such a proceeding must be 
confiscation ; for it is a rule of this court which I shall 
ever hold, till I am better instructed by the superior 
court, that if a neutral will weave a web of fraud of this 
sort, this court will not take the trouble of picking out 
the threads for him in order to distinguish the sound 
from the unsound ; if he is detected in fraud, he will 
be involved in toto. A neutral surely cannot be per- 
mitted to say, ‘ I have endeavoured to protect the 
whole, but this part is really my property ; take the 
rest, and let me go with my own.’ If he will engage 
in fraudulent concerns with other persons, they must 
all stand or fall together.” (See also The Betsey and 
George, 2 Gallison, 377 j The St. Nicholas, 1 Whea- 
ton, 417 j The Fortum, 3 Wheaton, 236.) 
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Blockade is not violated by tlie mere act of the 
owner sending his vessel on that destination, ignorant 
of the event, the master having lonA fide changed his 
course for another port before the capture. In the 
case of The Imina, which had sailed from Dantzig 
for Amsterdam, but having heard at Elsinore of the 
blockade of Amsterdam, had shaped its course for 
Embden, and was captured on its way thither, Lord 
Stowell restored the vessel, on the gi-ound that “ it 
was not taken in delicto, in the prosecution of landing 
its cargo at a hostile port. It is said, that on the un- 
derstanding and intention of the owner it was going to 
a hostile port, and that the intention on his part was 
complete, from the moment when the ship sailed on 
that destination j had it been taken at any period pre- 
vious to the actual variation, there could be no ques- 
tion but that this intention would have been sufiBcient 
to subject the property to confiscation ; but when the 
variation had actually taken place, however arising, 
the fact no longer existed. There was no corpus 
delicti existing at the time of the capture. In this 
point of view, I think the case is very distinguishable 
from some other eases, in which, on the subject of 
deviation by the master into a blockaded port, the 
court did not hold the cargo to be necessarily involved 
in the consequences of that act,” (3 Eob. 169.) 
Where a ship has contracted guilt by sailing M'ith an 
intention of entering a blockaded port, or by sailing 
out, the offence is not purged away until the end of 
the voyage ; till that period is completed, it is com- 
petent to any cruizers to seize and proceed against 
her for that offence. “ When a vessel enters an inter- 
dicted port,” said Lord Stowell, in the case of The 
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Christianslarg, “the offence is consummated, and the 
intention is for the first time declared. It is not till 
the vessel comes out again, that any opportunity is 
afforded of vindicating the law, and of enforcing the 
restriction of this order. It is objected, that, if the 
penalty is applied to the subsequent voyage, it may 
travel on with the vessel for ever. In principle, 
perhaps, it might not unjustly be pursued further than 
to the immediate voyage; but we all know that, in 
practice, it has not been carried further than to the 
voyage succeeding, which affords the first opportunity 
of enforcing the law.” (6 Rob. 376.) 

“The breach of a blockade,” said Lord Stowell, in 
The ColumUa (1 Rob. 154), “ subjects the property so 
employed to confiscation. There is no rule of the law 
of nations more established than this. Among all the 
contradictory positions that have been advanced in the 
law of nations, this principle has never been disputed j 
it is to be found in all books of law, and in all treaties ; 
every man knows it ; the subjects of all states know 
it, as itis universally acknowledged by all governments 
who possess any degree of civil knowledge.” 

The violation of blockade by the master affects the 
ship, but not the cargo, unless the cargo is the property 
of the same owner, or unless the owmei' of the cargo 
is cognizant of the intended violation. In The Mer- 
curius (1 Rob. 80), Lord Stowell said : “To maintain 
that the conduct of the ship will affect the cargo, it 
will be necessary either to prove that the owners were, 
or might have been, cognizant of the blockade, before 
they sent their eai'gocs, or to show that the act of the 
master of the ship personally binds them. In America 
thei'e could not have been any knowledge of the 
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blockade. The cargo is innocent in its nature, and sets 
out innocently ; the master certainly is the agent of 
the owner of the vessel, .and can bind him by his con- 
tract or his misconduct; but he is not the agent of the 
owners of the cargo, unless expressly so constituted by 
them. In cases of insurance and in revenue cases, 
where, it is said, the act of the master will aifect the 
cargo, it is to be observed, that the ground on which 
they stand, is wholly different. In the former it is in 
virtue of an express contract which governs the whole 
case ; and in revenue cases it proceeds from positive 
laws, and the necessary strictness of all fiscal regula- 
tions. 

“It is argued, that to exempt the cargo from this 
responsibility will open the door to fraud, if neutrals 
are allowed to attempt to trade to blockaded ports with 
impunity, by throwing the blame upon the carrier 
master; but if such an ai’tifice could be proved, it 
would establish that mens rea in the neutral merchant, 
which would expose his property to confiscation ; and 
it would, at the same time, be sufficient to cause the 
master to be considered in the chai-acter of agent, as 
well for the cargo as for the ship. Where a cargo is 
of a contraband nature, it will, perhaps, justify greater 
severity ; but in cases of contraband it is held that in- 
nocent parts of the cargo belonging to other owners shall 
not be infected.” 

In strict law every supercargo will bind his em- 
ployer ; and, although cases may arise in which the 
court will not implicate the owner, as where super- 
cargoes have appeared taking in small parcels of 
goods, in contradiction to the orders of their employei-s, 
the court has thought it hard to involve the interests of 
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the owners, though, perhaps, strictly responsible ; yet, 
where, as in the case of The Eenrom, supercargoes are 
intrusted with full powers, there seems a deliberate 
interfering with the war, to mask and withdraw from 
the belligerent, the property of his enemy, to a large 
amount, the law mast take its course, and the owners 
must look for redress to the supercargo who has abused 
his powers. (2 Rob. 8.) 

A vessel coming out of a blockaded port with a 
cargo is priniA fade liable to seizure, If the cargo 
was taken on board after the commencement of the 
blockade, ship and cargo will be liable to condemnation. 
In The Frederick Molke (1 Rob. 86), Lord Stowell 
said : “ These facts appear on the depositions of the 
master, that on his former voyage he cleared out from 
Lisbon to Copenhagen, but was really destined to 
Havre, if he could escape English cruizers ; that he 
was warned by an English frigate off Havre not to go 
into Havre, as there were tw'O oi' three ships that would 
stop him, but that he slipped in at night and delivered 
his cargo. It is, therefore, sufficiently proved that there 
were ships on that station to prevent ingress, and that 
the master knowingly evaded the blockade j for that 
a legal blockade did exist, results necessarily from these 
facts, as nothing farther is necessary to constitute 
blockade, than that there should be a force stationed 
to prevent communication, and a due notice or prohi- 
bition given to the party. But it is still further material 
that this blockade actually continued till the ship came 
out again.” 

In The Jiiffrow Maria Schroeder (3 Rob. 147), 
the cargo was even placed in a worse situation than the 
ship; for the ship was restored on the ground of her 
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having been permitted, by licence, to take a cargo in, 
and being therefore fairly at liberty to bring a cargo 
out ; but an evil intention appearing on the part of the 
owners of the cargo to slip it out whenever an oppor- 
tunity should occur, the cargo was condemned. 

The penalty of breaking a blockade attaches on the 
property of persons ignorant of the fact, by the con- 
duct of the master; or of their consignee, if intrusted 
with power over the vessel. In The Columbia (1 Rob. 
154), Lord S to well said: “This vessel came from 
America, aiid, as it appears, with innocent intentions 
on the part of the American owners : for it was not 
known at that time in America that Amsterdam was 
in a state of investment. The master by his instructions 
was to go to Hamburg, and put himself under tlie di- 
rection of Messrs. Boue & Co. They, therefore, were 
to have the entire dominion over this ship and cargo. 
We have this fact, then, that, when the master sailed from 
Hamburg for Amsterdam, the blockade was perfectly 
well known, botli to him and the consignees; but 
their design was to seize the opportunity of entering 
whilst the winds kept the blockading force at a distance. 
Now, under these circumstances, I have no hesitation 
in saying tliat the blockade was broken. The blockade 
was to be considered as legally existing, although the 
winds did occasionally blow off the blockading squa- 
dron. It was an accidental change which must take 
place in every blockade, but the blockade is not there- 
fore suspended. The contrary is laid down in all 
books of authority ; and the law considers an attempt 
to take advantage of such an accidental removal as an 
attempt to break the blockade, and as a mere fraud.” 

It is not necessary that the captor should assign any 
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reason to the master of the offending vessel, at the time 
of capture ; he takes at his own peril, and on his 
own responsibility, to answer in costs and damages, 
for any wrongful exercise of the rights of capture. At 
the same time it may be a matter of convenience, that 
some declaration should be made ; because it is possible, 
that if the grounds are stated, it may be in the power 
of the neutral master to give such reasons as may 
explain away the suspicion that is suggested. (Lord 
Stowell, Jungfrau Maria Schroeder, 3 Eob. 152.) 

Though the offence is consummated by the act of 
sailing, yet if, between the times of sailing and of cap- 
ture, the blockade has been raised, the offence is held 
to be wiped away. “ The blockade being gone,” said 
Lord Stowell, in The lAsette (6 Eob. 395), “the neces- 
sity of applying the penalty to prevent future trans- 
gression, cannot continue. It is true that the offence 
incurred by a breach of blockade generally remains 
during the voyage, but that must be understood as 
subject to the condition, that the blockade itself con- 
tinues. When the blockade is raised, a veil is thrown 
over everything that has been done, and the vessel is 
no longer taken in delicto. The delictum may have 
been completed at one period, but it is by subsequent 
events done away with.” 

Officers enforcing a blockade illegally, but through 
ignorance occasioned by the neglect of their go- 
vernment, must be indemnified by their government. 
In the case of The Mentor (1 Rob. 183), Lord Stowell, 
said, “If an act of mischief is done by the king’s offi- 
cers, in a place where no act of hostility ought to have 
been exercised, it does not necessarily follow that mere 
ignorance of that fact would protect the officers from 
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civil responsibility. If by articles, a place or district 
was put under the queen’s peace, and an act of hostility 
was afterwards committed therein, the injured party 
might have a right to resort to a court of prize for 
compensation ; and if the officer acted through igno- 
rance, his own government must protect him ; for it is 
the duty of government, if they put a certain district 
within the king’s peace, to take care that due notice 
shall be given to those persons by whose conduct that 
peace is to be maintained; and if no such notice has 
been given, nor due diligence used to give it, and a 
breach of the peace is committed through the ignorance 
of those persons, they are to be borne harmless at the 
expense of that government, whose duty it was to have 
given that notice.” 

Blockading ships are at liberty to take a prize if it 
come in their way, but they are not to chase to a dis- 
tance, for that would be a desertion of their duty of 
blockade {La Melanie, 2 Dod. 130); but chasing sus- 
picious vessels in the neighbourhood of a blockaded 
port by the blockading squadron is held not to work a 
cessation of the blockade. {The Eagle, 1 Acton, 65.) 

The latest case which has occurred on the subject of 
blockade is that of the English brig Fame, which was 
condemned at Paris on the 23rd of February, 1849, 
for an alleged breach of the blockade of Buenos Ayres, 
established by England and France in the Rio de la 
Plata. It was contended in that ease that the con- 
demnation was illegal, mainly on the ground that the 
blockade had not been fairly enforced by the French 
squadron. The whole of this question is discussed in 
a pamphlet recently published by M. Bellemare, en- 
titled “ Questions Importantes d’Actualite, Droits 
des Neutres, &c.” Pan, 1854. 
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COASTING TRADE. 

There is a species of commerce which either bellige- 
rent forbids to neutral states in time of peace, but per- 
mits to them to enjoy in time of war ; possibly, indeed, 
with a fair design, but more probably with the fraudu- 
lent and collusive intention of covering and withdraw- 
ing his own possessions from the grasp of his enemy’s 
hostility. The possibility of fair dealing makes it 
impracticable to decide, ipso facto, on any particular 
adventure, that it is fraudulent and collusive; and 
therefore, on the other hand, the strong probability of 
fraud and collusion has made it necessary for the othei' 
belligerents to declare that such adventures shall not 
be tolerated at all. 

The principal branches of toada %vhich are thus in- 
cessantly liable to abuse, and from which it has tliere- 
fore been deemed necessary that neuti'als shall be 
totally excluded, are the enemy’s coasting trade, and 
the enemy’s colonial trade. 

“ la it,” asked Lord Stowell, in The Emanuel (1 Rob. 
300), “nothing like a departure from the strict duties 
imposed by a neutral character and situation to step 
in to the aid of the depressed party, and take up a 
commerce, which so peculiarly belonged to himself, 
and to extinguish which was one of the principal 
objects, and proposed fruits of victory ? Is not this, 
by a new act, and by an interposition neither known 
nor permitted by that enemy in the ordinary state of 
his affairs, to give a direct opposition to the efforts of 
the conqueror, and to take off that pressure which it 
is the very purpose of war to inflict, in order to com- 
pel the conquered to a due sense and observance of 
justice? As to the coasting-trade, supposing it to 
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be a trade not usually open to foreign vessels, can 
there be described a more effective accommodation 
that can be given to an enemy during a war, than 
to undertake it for him during his own disability? 
Is it nothing that the commodities of an extensive 
empire are conveyed from the parts where they grow 
and are manufactured, to other parts where they 
are wanted for use? It is said, that this is not im- 
porting' anything new into the country, and it cer- 
tainly is not ; but has it not all the effects of such an 
importation? Suppose that the Prench navy had a 
decided ascendant, and had cut off all British com- 
munication between the northern and southern parts of 
this island, and that neutrals interposed, to bring the 
coals of the north for the supply of the manufacturer, 
and for the necessities of domestic life in this metro- 
polis, is it possible to describe a more direct and more 
effectual opposition to the success of French hostility, 
slioi't of an actual military assistance in the war?" The 
duties of neutrality are clearly expressed in Lord 
Howick’s letter to Mr, Rist (10 Cobbett’s Pari. 
Deb, 406), in the following words : — “ Neutrality, 
properly considered, does not consist in taking advan- 
tage of every situation between belligerent states, by 
which emolument may accrue to the neutral, what- 
ever may be the consequences to either belligerent 
party ; but in observing a strict and honest impartiality, 
so as not to affoi’d advantage, in the war, to either; 
and particularly in so far restraining its trade to the 
accustomed course, which is held in time of peace, as 
not to render assistance to one belligerent in escaping 
the effect of the other’s hostilities. The dutj'of a neu- 
tral is ‘ non interponere se hello, non haste imminente 
hostem eripere and yet it is manifest that lending a 
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neutral navigation to carry on the coasting-trade of 
the enemy, is in direct contradiction to this definition 
of neutral obligations, as it is, in effect, to rescue the 
commerce of the enemy from the distress to -which it 
is reduced by the superiority of the British navy, to 
assist his resources, and to prevent Great Britain from 
bringing him to reasonable terms of peace.” 

The strict ancient law,and the modern relaxations, are 
thus collected and digested in the reply of the King’s 
Advocate in The Johanna Tholen (6 Robinson, 72). 

“ The principle on which this country formerly acted 
was to consider neutral vessels altogether excluded 
from the coasting trade of the enemy, under the penalty 
of condemnation. In later times, which have admitted 
many relaxations in favour of the navigation of neutral 
states, the penalty on vessels so employed in an open 
and undisguised manner has been reduced to a for- 
feiture of freight. But if that penalty attends the 
carrying on the coasting trade of the enemy, in an 
open and undisguised manner, it is natural to expect 
greater rigour in cases accompanied with a conceal- 
ment of the purpose and a falsification of all the ordi- 
nary documents, which are by the law of nations 
required to disclose the real nature of the voyage. In 
such cases, the course which this court has pursued in 
various instances has been to resort to the more strict 
principle of former times, and to hold the vessel her- 
self subject to confiscation. Two cases on this point are 
The Edward (4 Rob. 68) The Eoffnung (2 Rob. 
162). In the former case, some observations passed in 
argument and in the judgment on the quality of the 
cargo, which was wine, going to the neighbourhood 
of Brest; the latter was a cargo of wine also going to 
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Morlaix. But in that case the court observed only 
on the nature of the voyage between the enemy’s ports 
with a false destination ; and expressly noticed the 
distinction between an open and colourable destination, 
and the necessity of adhering to the more strict prin- 
ciple of condemnation, in cases aggravated by a 
falsification of the ship’s papers. A doubt has 
been raised as to the competency of a Prize Court to 
apply confiscation, as it is termed, in the way of 
penalty. But that argument has more than once been 
rejected by the Court of Appeal ; and in one case more 
particularly, when the late Lord Rosslyn distinctly 
observed upon it — “that it had at all times been the 
practice, and must, in some measure, always attend the 
questions which a Court of Prize is called upon to 
decide.” 

But the relaxation of the ancient penalty was not 
suffered to take effect, when, in addition to the gene- 
rally obnoxious nature of the trade itself, there ap- 
peared to be circumstances of specific fraud in the 
individual instance. For example, in The Johanna 
Tholen, the court held, that the carrying on of the 
enemy’s trade with false papers subjected the ship to 
confiscation ; and in The JSbenezer (6 Rob. 250 ; and 
see The Carolina, 3 Rob. 75), the same sentence was 
pronounced with respect to the cargo, which happened 
in that instance to be the property, not of an enemy, 
but of the neutral himself. For it is impossible not 
to feel that the fabrication of false papers (The Phoenix, 
3 Rob. 191), which are intended to deceive the cap- 
tors respecting the vessel’s real destination, is a gross 
aggravation of the guilt originally incurred, by the 
simple act of illegal traffic. 
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COLONIAL TRADE. 

A neutral may not engage in the colonial trade of 
the enemy. “ Upon tlie breaking out of a war,” says 
lord Stowell, in The Immanuel (2 Robinson, 197), 
“ it is the right of neutrals to carry on their accustomed 
trade, with an exception of the particular cases of a 
trade to blockaded places, or in contraband articles (in 
both which cases their property is liable to be con- 
demned), and of their ships being liable to visitation 
and search; in which case, however, they are entitled 
to freight and expenses. I do not mean to say that in 
the accidents of a war the property of neutrals may 
not be variously entangled and endangered : in the 
nature of human connections it is hardly possible that 
inconveniences of this kind should be altogether 
avoided. Some neutrals will be unjustly engaged in 
covering the goods of the enemy, and others will be 
unjustly suspected of doing it. These inconveniences 
are more than fully balanced by the enlargement of 
their commerce ; the trade of the belligerents is usually 
interrupted in a great degree, and falls in the same 
degree into the lap of neutrals. But without refe- 
rence to accidents of the one kind or the other, the 
general rule is, that the neutral has a right to carry on, 
in time of war, his accustomed trade to the utmost e.x- 
tent of which that accustomed trade is capable. Very 
different is the case of a trade which the neutral has 
never possessed, which he holds by no title of use and 
habit in times of peace, and which, in fact, can obtain 
in war by no other title than by the success of one bel- 
ligerent against the other, and at the e,xpense of that 
very belligerent under whose success he sets up his 
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title ; and such I take to be the colonial trade, gene- 
rally speaking. 

“ What is the colonial trade generally speaking? It 
is a trade generally shut up to the exclusive use of 
the mother country to which the colony belongs, and 
this to a double use— that of supplying a market for 
the consumption of native commodities, and the other 
of furnishing to the mother country the peculiar com- 
modities of the colonial regions. To these two purposes 
of the mother country the general policy respecting 
colonies belonging to the states of Europe has restricted 
them. With respect to other countries, generally 
speaking, tlie colony has no existence ; it is possible 
that indii-eotly and remotely such colonies may affect 
the commerce of other countries. The manufactures 
of Germany may find their way into Jamaica or 
Guadaloupe, and the sugar of Jamaica or Guadaloupe 
into the interior parts of Germany, but as to any di- 
rect communication or advantage resulting therefrom, 
Guadaloupe and Jamaica are no more to Germany 
than if they were settlements in the mountains of the 
moon ; to commercial purposes they are not in the 
same planet. If they were annihilated it would make 
no chasm into the commercial map of Hamburg. If 
Guadaloupe could be sunk in the sea by the efifect of 
hostility, at the beginning ofa war, it would be a mighty 
loss to Prance, as Jamaica would be to England, if 
it could be made the subject of a similar act of violence. 
But such events would find their way into the chroni- 
cles of other countries, as events of disinterested curi- 
osity, and nothing more. 

“ Upon the interruption of a war, what are the 
rights of belligerents and neutrals respectively re- 
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garding such places? It is an indubitable light of 
the belligerent to possess himself of such places, as of 
any other possession of his enemy. This is his com- 
mon right, but he has the certain means of carrying 
such a right into effect if he has a decided superiority 
at sea. Such colonies are dependent for their exist- 
ence, as colonies, on foreign supplies; if they cannot 
be supplied and defended, they must fall to the belli- 
gerent of course; and if the belligerent chooses to 
apply his means to such an object, what right has a 
third party, perfectly neutral, to step in and prevent 
the execution ? No existing interest of bis is affected 
by it ; he can have no right to apply to his own use 
the beneficial consequences of the mere act of the 
belligerent; and to say, ‘True it is, you have, by 
force of arras, forced such places out of the exclusive 
possession of the eneray, but I will share the benefit 
of the conquest, and by sharing its benefits prevent 
its progress. You have in effect, and by lawful 
means, turned the enemy, out of the possession which 
he had exclusively maintained against the whole 
world, and with whom we had never presumed to 
interfere ; but we will interpose to prevent his abso- 
lute surrender, by means of that very opening which 
the prevalence of your arms alone has effected ; sup- 
plies shall be sent, and their products shall he ex- 
ported; you have lawfully destroyed his monopoly, 
but yon shall not be permitted to possess it yourself ; 
we insist to share the fruits of your victories, and your 
blood and treasure have been expended, not for your 
own interest, but for the common benefit of others.’ 

“ Upon these grounds, it cannot be contended to be 
a right of neutrals to intrude into a commerce which 
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liad been uniformly shut against them, and which is 
now forced open merely by the pressure of war; for 
when the enemy, under an entire inability to supply 
his colonies, and to export their products, affects to 
open them to neutrals, it is not his will but his neces- 
sity that changes his system — that changes the direct 
and unavoidable consequence of the compulsion of 
war— it is a measure not of French councils, but of 
British force. 

“ Upon these and other grounds, which I shall not 
at present enumerate, an instruction issued at an early 
period for tlie purpose of preventing the communica- 
tion of neutrals with the colonies of the enemy, in- 
tended, I presume, to be carried into effect on the same 
footing on whicli the prohibition had been legally en- 
forced in the war of 1756; a period when, Mr. Justice 
Blaokstorie observes, the decisions on the law of nations 
proceeding from the Court of Appeals were known 
and revered by everj- state in Europe. 

“Upon further inquiry it turned out that one fa- 
voured nation, the Americans, had in times of peace 
been permitted, by special convention, to exercise a 
certain very limited commerce with those colonies of 
the French, and it consisted with justice that that case 
should be specially provided for; but no justice re- 
quii’ed that the provision should extend beyond the 
necessities of that case ; whatever goes beyond is not 
given to the demands of strict justice, but is matter of 
relaxation and concession. 

“ Different degrees of relaxation have been expressed 
in different instructions issued at various times during 
the existence of the war. It is admitted that no such 
relaxation has gone the length of authorizing a direct 
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commerce of neutrals between the mother country of 
the enemy and its colonies ; because such a commerce 
could not be admitted without a total surrender of the 
principle; for allow such a commerce to neutrals, and 
the mother country of the enemy recovers, with some 
increase of expense, the direct market of the colonies 
and the direct influx of their productions; it enjoys as 
before the duties of import and export, the same faci- 
lities of sale and supply, and the mass of public incon- 
venience is very slightly diminished. Even supposing 
that this trade is carried on with integrity (which it is 
difficult to hope under all the temptations and oppor- 
tunities of fraud which a direct intercourse will supply), 
there is every reason to believe that the ancient mono- 
poly will in effeot revive itself without the aid of ex- 
clusive prohibitions. The force of long established 
connection and of ancient habits of trade would in a 
great measure pi'eserve for a time to tlie mother country 
its ancient exclusive commerce with colonies, although 
the communication might be legally open to the mer- 
chants of other countries. 

“Much argument has been employed on grounds of 
commercial analogy— tins trade is allowed-— that trade 
is not more injurious. Why not that to be considered 
as equally permitted? The obvious answer is, that 
the true rule to this court is the text of the instruc- 
tions; what is not found therein permitted is under- 
stood to be prohibited, upon this plain principle, that 
the colony trade is generally prohibited, and that 
whatever is not specially relaxed, continues in a state 
of interdiction. The utmost that could be contended 
would he, that a commerce exactly ejusdem generis et 
gradus would be entitled to the favour of the permis- 
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sion ; but the relaxation is not to be extended by con- 
struction, particularly where authority has been gra- 
dual in its relaxation : where it has distinguished and 
stopped short in several stages, individuals have no 
right to go farther, upon a private speculation of their 
own, that authority might as well have gone further. 
It is argued that the neutral can import the manufac- 
tures of France to his own country, and from thence 
directly to the French colony. Why not immediately 
from France, since the same purpose is effected ? It 
is to be answered, that it is effected in a manner more 
consistent with the general rights of neutrals, and less 
subservient to the special convenience of the enemy. 
If a Hamburg merchant imports the manufactures of 
France into his own country (which be will rarely do 
if he has like mamifiiotures of his own, but which in 
all cases ho has an uncontrolable right to do) and ex- 
ports them afterwards to the French colony, which be 
does not in their original French character, but as 
goods which, by importation, had become a part of the 
national stock of his own neutral country, they come 
to that colony with all the inconvenience of aggravated 
delay and expense. So if he imports from the colony 
to Hamburg, and afterwards to France, the commo- 
dities of tlie colony, they come to the mother country 
under a proportionable disadvantage 5 in short, the rule 
presses upon the supply at both extremities; and there- 
fore if any considerations of advantage may influence 
the judgment of a belligerent country in the enforce- 
ment of the right, which upon principle it possesses, to 
interfere with its enemy’s colonial trade, it is in that 
shape of this trade that considerations of this nature 
have their chief and most effective operation. 
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“ It is an argument rather of a more legal nature 
than any derived from those general topics of com- 
mercial policy, that variations are made in the com- 
mercial systems of every country in wars and on ac- 
count of wars, by means of which neutrals are ad- 
mitted and invited into different kinds of trade from 
which they stand usually excluded, and if so, no one 
belligerent country has a right to interfere with neu- 
trals for acting under variations of a like kind made 
for similar reasons in the commercial policy of its 
enemy. And certainly if this proposition could bo 
maintained without any limitation, that wherever any 
variation whatever is made during a war and on ac- 
count of the state of war, the party who makes it binds 
himself on all the variations to which the necessities of 
the enemy can compel him, the whole colony trade of 
the enemy is legalized, and the instructions which are 
directed against any part are equally unjust and im- 
pertinent; for it is uot denied that some such variations 
may be found in the commercial policy of this country 
itself, although some that have been cited are not 
exactly of that nature.” 

These doctrines were fully confirmed by the Court 
of Appeal in the case of The Wilhelmina (4 Eob. 
App. A.). Again, in The Pi'ovMeniia (2 Rob. 150), 
Lord Stowell remarked, " Much has been said on the 
policy and general reasoning of restricting the trade 
with the colonies of the enemy during a war; this is a 
wide field, into which I shall not enter any farther 
than is necessary. I shall look principally to tlie king’s 
instructions to his cruisers as the safest guide for this 
court to follow ; all reasoning on general principles on 
this subject depends much on facts of a veiy dubious 
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nature, not sufficiently known here, either to the coun- 
sel or to the court j and as the superior court has not 
given any rule for the direction of this court, I shall 
think it the safest method to adhere to the king’s in- 
structions, and exact from them what I conceive to be 
the meaning of them^ 

The first instructions were, to bring in all ships 
which had been trading with any colony of the enemy: 
but this country afterwards receded from these direc- 
tions, and the second orders were, ‘ to bring in all ships 
laden with the produce of the West India Islands, 
coming directly from the said islands to any port of 
Europe.’ I cannot but consider this as an abandon- 
ment of the former law, and I cannot but think that 
a cruizer taking this instruction, in conjunction with 
those which had been given before, must have inferred 
that it was no longer the intention of govei'nment to 
bring in, and much less to confiscate, cargos of West 
India produce, unless coming to some port in Europe ; 
this was followed by instructions now in force (1798), 
which direct the bringing in of all vessels laderi with 
the produce of the Erenoh and Spanish settlements, 
corning directly from the ports of such settlements to 
any port of Europe, other than the ports of that 
country to which the vessel belongs. It is certainly 
not laid down in the negative that they shall not bring 
in such vessels as are coming from such settlements 
to their own ports; but, looking at the former instruc- 
tions, I think it was a strong admonition to cruisers 
not to bring in such ships, and I believe it has been, 
generally so understood and acted upon by them ; and 
in this coui't, cargos brought from Surinam to ports 
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in Europe to which the vessels belonged, have been 
uniformly on proof of the neutrality of the property.” 

It was in the year 1756 that the strict rule here 
stated was, for the first time, practically established 
and universally promulgated, the case which demanded 
its application having then, for tlie first time, occurred. 
It has therefore become generally known by the title 
of “ the rule of the war 1756 j by which every one 
understands the rule that neutrals are not to carry on, 
in time of war, a trade which was interdicted to them 
in time of peace.” 

The prohibition, however, to neutrals to avail them- 
selves of tlie relaxations extended by belligerents, 
reaches only to those cases where such relaxations did 
not exist in time of peace. Where the relaxation did 
exist in time of peace, its benefit is continued to the 
neutral during war; in accordance with the leading 
rule, which enjoins that war sliall not place the neutral 
in a worse situation than that in which he would have 
found himself if peace had continued. 

“ Daring the war between England and America, 
and the several powers of Europe that interfered to 
foment those differences,” writes Dr. Robinson (Re- 
ports, vol. 4, App.), “ the principle was altogether 
intermitted — and on this ground, tliat Prance had 
professed, a short time before the commencement of 
hostilities, to have altogether abandoned the principle 
of monopoly, and meant, as a permanent regulation, 
to admit neutral merchants to trade with the French 
colonies in the West Indies. The event proved the 
falsehood of that representation ; but, for a time, the 
effect was; the same. The Court of Admiralty of this 
country did not, during that war, apply the principle 
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01’ interrupt the intercourse of neutral vessels in that 
branch of commerce more than in any other. 

“ Soon after the commencement of the late wai- 
(Nov. 6, 1793), the first set of instructions that issued 
were framed, not on the exception of the American 
war, but on the antecedent practice; and directed 
criiizers ‘ to bring in, for lawful adjudication, all ves- 
sels laden with goods, the produce of any colony of 
France, or carrying provisions or supplies for the use 
of any such colony.’ The relaxations that have since 
been adopted have originated chiefly in the change 
that has taken place in the trade of that part of the 
world, since the establishment of an independent go- 
vernment on the Continent of America. In conse- 
quence of that event, American vessels had been 
admittted to trade in some articles, and on certain 
conditions, with the colonies both of this country and 
France. Such a permission had become a part of the 
general commercial arrangement, as the ordinary state 
of their trade in time of peace. The commerce of 
America was therefore abridged by the foregoing in- 
structions, and debarred of the right generally ascribed 
to neutral trade in time of war, that it may be con- 
tinued, with particular exceptions, on the basis of its 
ordinary establishment. In consequence of represen- 
tations made by the American government to this 
effect, new instructions to our cruizers were issued on 
the 8th January, 1794, apparently designed to exenqit 
American ships trading between their own country 
and the colonies of France. The directions were, ‘ to 
bring in all vessels laden with goods, the produce of 
the French West India Islands, and coming directly 
from any port of the said islands to any port in Europe.’ 


MARITIME WAR. 


“ In consequence of this relaxation of the general 
principle, in favour of American vessels, a similar 
liberty of resorting to the colonial market for the 
supply of their own consumption was conceded to the 
neutral states of Europe. To this effect, a third set of 
public instructions was issued on the 25th January, 
1798, which recited, as the special course of further 
alteration, the present state of the commerce of this 
country, as well as that of neutral countries, and di- 
rected cruizers ‘ to bring in all vessels coming with 
cargos, the produce of any island or settlement belong- 
ing to France, Spain or Holland, and coming directly 
from any port of the said islands or settlements to any 
port of Europe, not being a port of this kingdom, nor 
a port of the country to which such ships, being neutral 
ships, belonged.’ 

“ Neutral vessels were, by this relaxation, allowed 
to carry on a dii’ect commerce between the colony of 
the enemy and their own country j a concession ren- 
dered more reasonable by the events of w'ar, which, 
by annihilating the trade of France, Spain and Hol- 
land, had entirely deprived the states of Europe of the 
opportunity of supplying themselves with the articles 
of colonial produce in those markets. This is the 
sum of the general imle, and of the rela.xations in the 
order in which they have occurred.” 

“ On the other hand,” writes Chancellor Kent (i. 
90), “ the government of the United States constantly 
and earnestly protested against the legality of the rule 
to the extent claimed by Great Britain; and they in- 
sisted in their diplomatic intercourse that the rule was 
an attempt to establish ‘ a new principle of the law of 
n.ations,’ and one which subverted ‘ many other prin- 
ciples of great importance, which have heretofore 
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been held saci'ed among nations.’ They insisted that 
neutrals were of right entitled ‘ to trade, with the 
exception of blockades and contrabands, to and be- 
tween all ports of the enemy, and in all articles, 
although the trade should not hare been opened to 
them in time of peace.’ (Mr. Monroe’s Letter to 
Lord Mulgrave, Sept. 23, 1805 ; Mr. Madison’s Let- 
ter to Messrs. Monroe and Pinckney, May 17, 1806.) 
It was considered to be the right of every independent 
power to treat, in time of peace, with every other 
nation for leave to trade with its colonies, and to enter 
into any trade, whether new or old, that was not of 
itself illegal and a violation of neutrality. One state 
had nothing to do with the circumstances or motives 
which induced another nation to open her ports. The 
trade must have a direct reference to the hostile efforts 
of the belligerents, like dealing in contrabands, in order 
to render it a breach of neutrality.” Upon the whole, 
the principle of the rule of 1756 may very fairly be 
considered as one unsettled and doubtful, and open 
to future and vexed discussion, although,” concludes 
Chancellor Kent, “ should the United States attain 
that elevation of maritime power and influence which 
shall prove sufficient to render it expedient for her 
maritime enemy to open all her domestic trade to en- 
terprising neutrals, her government might be induced 
to feel more sensibly than it has hitherto done the 
weight of the arguments in favour of the policy and 
equity of the rule.” 

In the case of The Juliana (4 Rob. 336), which 
was the case of a neutral vessel sailing between Prance 
and Senegal, then a French colony, the court having 
ascertained, after much investigation, that France had 
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been accustomed to leave open the trade of Senegal to 
foreign ships, as well before as since the war, restored 
the vessel to the neutral claimants. 

The Danish ship WUhelmina (2 Rob. 101) was taken 
on a voyage from a hostile colony to a port of Europe, 
which was not a port eithei- of this kingdom or of the 
country to which the ship or cargo belonged. It was 
therefore considered as a case not falling within the 
protection of the instructions, and a conde i intic n ei 
sued. In the case, indeed, of The Sector (4 Rob. 
App.), and in the subsequent case of The Sally (lb,), 
the instructions appear to have been construed a little 
more favourably than their tenor dictated. These wore 
cases of American ships, captured on voyages from 
hostile colonies in the West Indies to another West 
Indian Island, that of St. Thomas, which was then a 
neutral possession. The trade thus carried on by the 
American neutrals was not to any port of this king- 
dom, nor to a port of theii' own country, and upon 
principle would therefore have been subject to confis- 
cation; but the instructions had directed tlie capture 
only of ships coming from the hostile colonies to Eu- 
rope ; and as this produce had not been oarriecl out of 
the West Indies, it was restored, although it should 
seem, that, even without any instructions at all, the 
trade urns inherently illegal. However, it was thought 
right at that time to put a liberal interpretation on the 
instructions, and to consider as exempted that whieh 
was not specifically included; though, in The Sally, 
the court professed merely to aqt on the authority of 
The Sector, and intimated that, if the question had 
been a new one, their decision would have been dif- 
ferent. In the case of The Lucy (4 Rob. App.), an 


COLONIAL TRADE. 


attempt was made by a neutral claimant to extend the 
indulgence still further. It was the case of a neutral 
Swedish vessel, taken on a voyage from a hostile 
colony to a neutral American port. Here, too, the 
adventure was certainly not pointed out for confisca- 
tion by the letter of the instructions; but the court 
thought proper to decide upon the principle, which 
they did not conceive to have been in this instance 
relaxed by the instructions ; and they therefore pro- 
ceeded to condemnation. The Master of the Rolls 
pronounced judgment to the following effect: — ‘‘In 
the case of The Sally, the court thought they were 
going further than they should have been disposed to 
go, if it had not been for the authority of The Hector. 
Now we are required to go farther. In neither of 
these cases was the produce of the colonies carried out 
of the West Indies. If an American vessel would not 
be permitted to trade from St. Domingo to Sweden, 
there can be no reason why the same rule should not 
be applied to Swedish vessels trading between the 
colony of the enemy and America.” 

On the other hand, in the case of Margaretha 
Magdalena (2 Rob, 138), which was the case of a 
ship captured on a voyage hand fide from a hostile 
colony to her own port, the protection of the instruc- 
tions was held to be fairly applicable, and the property 
was restored. 

In the case of The Providentia (2 Rob. 142), a 
vessel having been captured in a trade with a hostile 
colony, which trade, even in time of war, was not 
generally open to all neutrals, but permitted only to 
particular persons by special passes or licences, it was 
contended, on the part of the captors, that the instruo- 
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tions were not meant to protect these 'adventures, but 
merely to exempt that trade, wliich was generally 
open to all neutrals. But the eoui't thought proper 
to put a more liberal intei'pretation on the instructions. 
“ If,” said Lord Stowell, “ a distinction was intended 
between cases of trade generally open, and cases in 
which a special licence or pass is necessary, that dis- 
tinction ought to have been expressly inserted in the 
instructions as an exception. There is nothing in the 
general terms to direct neutrals to such interpretation. 
It would be, therefore, to operate with surprise upon 
them, and to mislead them into a trade to their own 
undoing, to put such an interpretation upon the king's 
instructions. Unless it can be shown that it was the 
particular meaning of the instructions to except vessels 
under this licence, I must hold that it is not in the 
terras of them to inquire whether they are going with 
a pass or not. So I understand them, and till 1 am 
instructed to the contrary by the superior court, I 
shall so interpret them, as importing a general per- 
mission, and as not affected by the special licence, the 
law being simple and universal in its language, and 
there being nothing to lead me to think that there was 
any such reserve in the mind of the legislature.” 

But it is not possible, consistently w'ith the justice 
which a belligerent nation owes to herself, to exercise 
this liberality of interpretation towards neutrals in all 
cases. In that of The Rendsbory (4 Rob. 121), a 
contract had been made between a neutral merchant 
and the Dutch East India Company, with the avowed 
object of securing the Dutch property from English 
hostility. The adventure, it is true, was to Copen- 
hagen, the port of the neutral merchant himself, and 
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tlierefoi’e, by tlie letter of the instructions, ajjpeared to 
be legal; but the court was of opinion that a com- 
merce, formed with such express views, facilitated as 
it was by the enemy with peculiar privileges, and 
conducted on so immense a scale, was not to be con- 
sidered as a neutral traffic, though the property did 
really belong to the neutral merchants who claimed it. 
“ It is a possible thing,” said Lord Stowell, “ that the 
commerce may not be neutral, although the property 
is ; and if that is the case, the mere neuti’al ownership 
will not be a sufficient title to restitution. With re- 
spect to the avowed object of the enemy in entering into 
the contract, namely, the view of preserving his pro- 
perty from British capture, it has been argued that 
the motive does not concern the buyers; that the 
motive of the sellers is notliing to the buyers is laid 
down as a position true in the most unlimited extent. 
I think that is advanced a little too largely, because 
if the motive is disclosed it is possible that the duties 
of neutrality may, on the disclosure of such a motive, 
create some new obligations on the neutral purchaser, 
arising from his relation to the other belligerent; the 
grand fundamental duty of neutrality being, that he is 
not to relieve one belligerent from the infliction of his 
adversary’s force, knowing the situation of affairs 
upon which the interposition of his act would have 
such a consequence. Neutrals may not be bound to 
inquire very accurately; but if it is clearly declared, 
either by the fact itself or d fortiori, by express ac- 
knowledgments, they are bound to take notice of it 
and regulate their conduct accordingly. If one belli- 
gerent is in a state of distress, created by the supe- 
riority of his enemy, and on that account gives invita- 
K 5 
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tions to neutrals for other pretended I'easons, it is not 
necessary for me to' say how far the neutral is bound 
to scrutinize the truth of those reasons, and to decline, 
in all cases, a beneficial invitation upon his own pri- 
vate surmises. But if a belligerent come and say, I 
am in the utmost distress ; my enemy is all powerful ; 
without your assistance I am a lost man ; in such a 
case it is an invitation which he is manifestly not at 
liberty to accept. He cannot afford such assistance, 
without being guilty of a direct interposition in the 
war. Nor does it affect the justice of the case at all, 
that such assistance is not given gratuitously ; though 
done lucrandi caitsA, it is not less an unlawful inter- 
position. A man does not send contraband out of 
pure love of the enemy, but with a view of obtaining 
advantage to himself from the relief of the enemy’s 
distress. If it is a sound principle of the law of 
nations, that you are not to relieve the distresses of 
one belligerent to the prejudice of another, any advan- 
tage that you may derive from such an act will not 
make it lawful. The adversary has a full right to 
destroy his commerce. By his own confession the 
adversary is effecting this. He has the power as well 
as the right, and you are not from a prospect of ad- 
vantage to yourself, or from any other motive, to step 
in, on every outcry for help, and rescue him from the 
gripe of his adversary.” 

The colonial trade which a neutral may not carry 
on directly, he may not carry on circuitously. “ An 
American,” said Lord Stowell, in The Folly (2 Rob. 
Rep. 361), “has undoubtedly a right to import the 
produce of the Spanish colonies for his own use, and 
after it is imported hand fide into his own country he 
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would be at liberty to carry tbegi on to the general 
commerce of Europe. Very different would such a 
case be from the Dutch cases, in which there was an 
original contract from the beginning, and under a spe- 
cial Dutch licence, to go from Holland to Surinam 
and to return to Holland with a cargo of colonial pro- 
duce. It is not my business to say what is universally 
the test of a bond, fide importation. It is argued that it 
would not be sufficient that the duties should be paid 
and that the cargo should be landed. If these criteria 
are not to be resorted to, I should be at a loss to know 
what should be the test ; and I am strongly disposed 
to hold that it would be sufficient that the goods 
should be landed and the duties paid.” 

On this point Chancellor Kent (Com. i. 92, note) 
says, “ It is understood that the English and American 
commissioners, at London in 1806, came to an under- 
standing as to the proper and defined test of a bond fide 
importation of cargo into the common stock of the 
country, and as to the difference between a continuous 
and an interrupted voyage. But the treaty so agreed 
on was withhold by President Jefferson from the Senate 
of the United States, and never ratified. The doctrine 
of the English Admiralty is just and reasonable on the 
assumption of the British rule, because we have no 
right to do covertly and insidiously what we have no 
right to do openly and directly. That rule is, that a 
direct trade by neuti’als between the mother country 
and the colonies of her enemy, and not allowed in 
time of peace, is by the law of nations unlawful. But 
if that rule be not well founded, all the qualifications 
of it do not help it ; and in the official opinion of 
Mr. Wirt (the Attorney-General of the United States) 


MAHITIMB WAK. 


204 

to the executiye department, while he condemns the 
legality of the rule itself, he approves as just in the 
abstract the English principle of continuity.” 

Next arises the question, what shall be considered a 
fair importation for the use of the neutral, and what 
shall be considered only a eolpiirable importation to 
protect the enemy’s adventures. So many cases had 
occurred where the importation from the hostile colony 
into the neutral country had been merely fraudulent, 
the produce being in truth hostile property covered by 
a neutral name, and destined for the mother country 
of such hostile colony, that it had become very diffi- 
cult for the court to decide what species of importa- 
tion should be deemed a fair and honest importation, 
sufficient to break the continuity of the voyage and 
relieve the neutral from the suspicion of hostile collu- 
sion. The question at length was discussed upon an 
appeal before the Lords Commissioners in the case of 
T/ie William (5 Rob. 387), and the Master of the 
Rolls, in giving judgment, expressed liimself to the 
following effect What, with reference to this sub- 
ject, is to be considered a direct voyage from one place 
to another? Nobody has ever supposed that a mere 
deviation from the straightest, and a shortest course 
in which the voyage could be performed, would change 
its destination and make it cease to be a direct one 
within the intendment of the instructions. Nothing 
can depend on the degree or the direction of the de- 
viation, whether it be of more or fewer leagues ; whe- 
ther towards the coast of Africa or towards that of 
America. Neither will it be contended that the point 
from which the commencement of a voyage is to be 
reckoned changes as often as the ship stops in the 
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course of it. Nor will it the more change, because a 
party may choose arbitrarily, by tfie ship’s papers or 
otherwise, to give the name of a distinct voyage to 
each stage of a ship’s progress. The act of shifting 
the cargo from the ship to the shore, and from the 
shore back again to the ship, does not necessarily 
amount to the termination of one voyage and the com- 
mencement of another. It may be wholly unconnected 
with any purpose of importation into the place where 
it is done. Supposing the landing to be merely for 
the purpose of airing or drying the goods, or of re- 
pairing the ship, would any man think of describing 
the voyage as beginning at the place where it hap- 
pened to become necessary to go through such a pro- 
cess ? Again, let it be supposed that the party has a 
motive for desiring to make the voyage appear to begin 
at some other place than that of the original lading, 
and that he therefore lands the cai’go purely and solely 
for the purpose of enabling himself to affirm that it 
was at such other place that the goods were taken on 
board, would this contrivance at all alter the truth of 
the fact? Would not the real voyage still be from the 
place of the original shipment, notwithstanding the 
attempt to give it the appearance of having begun 
from a different place ? The truth may not always 
he discernible, but when it is discovered, it is accord- 
ing to the truth, and not according to the fiction, 
that we are to give to the transaction its character 
and denomination. If the voyage from the place of 
lading be not really ended, it matters not by what acts 
the party may have evinced his desire of making it 
appear to have ended. That those acts have been at- 
tended with trouble and expense, cannot alter their 
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quality or their effect. The trouble and expense may 
weigh as circumstances of evidence to show the pur- 
pose for which the acts were done, but if the evasive 
purpose be admitted or proved, we can never be bound 
to accept, as a substitute for the observance of the law, 
the moans, however operose, which have been em- 
ployed to cover a breach of it. Between the actual 
importation by which a voyage is really ended, and 
the colourable importation which is to give it the 
appearance of being ended, there must necessarily be 
a great resemblance. The acts to be done must be 
almost entirely the same: but there is this difference 
between them ; the landing of the cargo, the entry at 
the custom-house, and the payment of such duties as 
the law of the place requires, are necessary ingredients 
in a genuine importation; the true purpose of the 
owner cannot be effected without them. But, in a 
fictitious importation, they are mere voluntary cere- 
monies which have no natural connection whatever 
Avith the purpose of sending on the cargo to another 
market, and Avliich, therefore, would never be resorted 
to by a person entertaining that purpose, except with a 
vieAv of giving to the voyage, Avhieh he has resolved 
to continue, the appearance of being broken by an im- 
portation wliich he has resolved not really to make.” 

In consequence of some complaints of the conduct 
of our Vice- Admiralty Court, on the part of America, 
an official ooiTcspondence took place between Lord 
Hawkeshnry and Mr. King, in 1801, in the course of 
which the advocate general, on the 16th of March in 
that yeai’, in his official charactei', made the following 
report as to the law concerning the colonial trade : — 
“The general principle respecting the colonial trade 
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has, in the course of the present war, been relaxed to 
a certain degree in consideration of the present state 
of commerce. It is now distinctly understood, and has 
been repeatedly so decided by the High Court of 
Appeal, that tlie produce of the colony of an enemy 
may be imported by a neutral into his own country, 
and may be re-exported thence even to the mother 
country of such colony ; ,and, in like manner, the pro- 
duce and manufacture of the mother country may, in 
this circuitous mode, legally find their way to the 
colony. The direct trade, however, between the 
mother country and its colonies has not, I apprehend, 
been recognized as legal either by his majesty’s go- 
vernment or by his tribunals. What is a direct trade, 
or what amounts to an intermediate importation into 
the neutral country, may sometimes be a question of 
some difficulty. A general definition of either, appli- 
cable to all cases, cannot well be laid down. The 
question must depend upon the particular cireum- 
stauces of each case. Perhaps the mere touching in 
the neutral country to take fresh clearances may pro- 
perly be considered as a fraudulent evasion, and is, in 
effect, the direct trade (see 1 Acton, 171) ; but the 
High Court of Admiralty has expressly decided (and 
I see no reason to expect that the Court of Appeal will 
vary the rules), that landing the goods and paying the 
duties in the neutral country breaks the continuity of 
the voyage, and is such an importation as legalizes the 
trade, although the goods be reshipped in the same 
vessel and on account of the same neutral proprietors, 
and be forwarded for sale to the mother country or the 
colony.” It is said, that in the case of The Essex (5 
Eob. 369), contrary to prior determinations, it was 
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decided in the Court of Appeal, that if an American 
ship which has exported goods from a French colony 
to America, and there only given bond for the pay- 
ment of the duties instead of actually paying them, 
and tlien conveys the goods to France, this is decisively 
illegal, and subjects the cargo to capture and condem- 
nation ; a doctrine which it has been insisted is con- 
trary to legal principles. Upon the whole it should 
seem that the genuineness of these adventures is a 
matter to be judged of, not by any definite and precise 
criterion, but by the particular circumstances of each 
particular case. 

The penalty in these cases of colonial trade, as well 
as in the other cases of illegal commerce carried on by 
neutrals, is confiscation. It was for some time the 
custom that the ship should be restored, and the cargo 
alone, confiscated ; but, in later times, the strictness of 
the original principle has been revived, and ship and 
cargo are both condemned. {Th& George Thomas, 3 
Rob, 233; The Volant, 4 Bob. App.; 1 Acton, 171.) 

Colonial cargo, being intended for the port of the 
neutral owner of the cargo, is entitled to the favour- 
able construction of that order in council (25th Jan. 
1798) which permits the trade of neutral vessels from 
the colony of the enemy to their own ports ; “ the 
right to engage in such a trade is not vitiated on the 
part of neutral merchants by the circumstance of the 
cargo being put on board a neutral bottom of another 
country, and coming to the port of the claimant of 
the cargo.” (Lord Stowell, The Rosalie and Betty, 
2Kob.343.) 

Neutrals are allowed by this country to purchase 
ships in the enemy’s country — a liberty which France 
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has always denied. (See Ordonnaiices, 1774, 1788, 
1793, 1797.) But this can only be allowed to persons 
conducting themselves in a fair neutral manner, and 
not accessary to the purposes of the enemy; and in 
case of disputes arising out of such transactions, the 
documentary evidence on the part of the neutral must 
be complete and clear. It is only under special cir- 
cumstances that a bill of sale will be deemed sufficient 
proof, while the absence of a bill of sale alone founds 
a demand for further proof. 

The purchase of an enemy’s vessel in time of war is 
liable to great suspicion; and the suspicion is increased 
when the asserted neutral purchaser appears to be per- 
manently residing in the enemy’s country at the time 
of sale. In condemning The Bernon, a ship asserted 
to have been purchased by an American in France 
during the war, and tahen by the British, on a voyage 
ostensibly from Bordeaux to Hamburg, but in reality 
from Bordeaux to Ei-est, Lord Stowell said (1 Rob. 
104) : “ Whenever it appears that the purchaser was 
in France, he must explain the circumstances of his 
residing there : the presumption arising from his resi- 
dence is, that he is there animo manendi, and it lies on 
him to explain it. ... With respect to the sale, the 
evidence produced consists only of a formal bill of 
sale, in which a Mr. Chanon, of Bordeaux, is the 
vendor, and of a note given by the master to pay part 
on her return, and of a receipt. . . . The claimant 
might have shown his funds. It is not my business 
to say what precise proof a man is to bring to verify 
a purchase. I do not know that the enemy vendor’s 
attestation might not have been received — valeat quan- 
tum valere potest, or there might have been some ne- 
gotiation shown.” 
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By tlie 12 & 13 Viet. c. 29, the exclusive privilege 
of Bj'itisli ships is limited to the coasting trade of the 
United Kingdom, the trade with the Isle of Man and 
the Channel Islands, and the coasting trade of the 
British colonies. In February, 1854, a measure was 
introduced by the government to remove these re- 
maining restrictions, but it has not yet become law. 

Besides the coasting and colonial trades, there are 
some other commercial transactions, of a nature so liable 
to abuse, that belligerents have felt themselves justified 
in setting aside the claims which neutrals have preferred 
respecting them. In the case of The Marianna (1 
Rob. 24), a hostile ship, which had been bought of a 
neutral, this neutral put in a claim against the captors, 
suggesting that the purchase-money had not been paid 
to him, and that he had therefore retained a lien upon 
the property for the payment of that money. But the 
court said ; “ Such an interest cannot be deemed suffi- 
cient to support a claim of property in a court of prize. 
Captoi’s are supposed to lay their hands on the gross 
tangible property on which there may be many just 
claims outstanding, between other parties, which can 
have no operation as to them. If such a rule did not 
exist, it would be quite impossible for captors to know 
upon what grounds they were proceeding to make any 
seizure. The fairest and most credible documents, 
declaring the property to belong to the enemy, would 
only serve to mislead them, if such documents were 
liable to be overruled by liens, which could not in any 
manner come to their knowledge. It would be equally 
impossible for the court, which has to decide upon the 
question of property, to admit such considerations. 
The doctrine of liens depends very much on the par- 
ticular rules of jurisprudence which prevail in diflhrent 
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countries. To decide judicially on such claiuas, would 
require of the court a perfect knowledge of the law of 
covenant, and the application of that law in all coun- 
tries, under all diversities in which that law exists. 
From necessity, therefore, the court would be obliged 
to shut the door against such discussions, and to decide 
on the simple title of property with scarcely any ex- 
ceptions. 

Of the same class is the case of The Josephine (4 
Rob. 25). Silver had been shipped by a hostile mer- 
chant to his agent in Hamburg, for the purpose, as 
it was asserted, of satisfying a debt to an American 
neutral. The cargo was captured; and the American, 
for whose payment it was thus stated to have been des- 
tined, put in a claim in the British Court of Admiralty. 
The claim was disallowed: “For,” said the court, 
“ even if the asserted intention, on the enemy’s part, 
of applying the silver to the payment of the neutral 
were ever so sincere, it always remained revokable. 
The hostile merchant retained the power of converting 
it to any purpose of his own, and the neutral claimant 
had no document, whatever, giving him the control 
over it. Under these circumstances, the hostile mer- 
chant must be taken to be the legal proprietor ; and, as 
his propei'ty, this silver must be condemned.” (See 
also The Tobago, 5 Rob. 218.) 

The belligerent, when he thinks fit, has, of course, 
a power to remit the strictness of any of his own rights, 
and such remissions are not unfrequently made by 
orders in council, and royal instructions to the com- 
manders of vessels, enjoining them to spare certain 
branches of trade in particular places, or for a parti- 
cular time. Whenever these relaxations are afforded 


MAHITIME WAR. 


212 

by the government, the Court of Admiralty shows 
itself uniformly liberal in their construction. In the 
case of The Nostra Signora de Fiedade (6 Rob. 41), 
instructions had been issued by the king in council, 
directing the commanders of ships not to molest neutral 
vessels laden with corn, and going to Spain, to whom- 
soever that corn might belong. The ship in question 
was not laden solely with corn, having on board, be- 
sides g)-ain, a few dozen of oars and other insignificant 
articles ; nor was she going to Spain, in the common 
acceptation of those words, but was captured in a 
voyage from one Spanish port to another. Lord 
Stowell said: “The corn constitutes the cargo; and, 
although there were on board some other small articles, 
they are not material, I think, to affect the privilege 
of the principal cargo, being corn, going under the 
humane permission of his majesty, to an enemy afifiicted 
with famine and pestilence. At the same time it is 
objected, that this cargo does not come under the literal 
terras of the instructions, which are described to be for 
the importation of corn, &c. But it would, in my opi- 
nion, be no more than the fair interpretation of the hu- 
mane intention of these instructions, to consider them as 
extending as well to the distribution of corn between 
the provinces of Spain, as to an importation directly 
from any other country. Indeed, the indulgence would 
be in a great measure fruitless without this construc- 
tion; if cargoes on board neutral ships are entitled 
to protection in coming from the north of Europe to 
the northern ports of Spain, they are to be protected 
also by the same spirit of the same instructions, in 
being distributed afterwards between the provinces of 
that kingdom. I am, therefore, disposed to hold this 
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cargo entitled to protection, unless the privilege shall 
have been forfeited by any fraudulent or improper 
conduct ; since every grant of this kind must be fairly 
and honourably acted upon, and if fraud is interposed, 
and the parties resort to subterfuges of ill faith for their 
protection, they may justly be considered to have for- 
feited all benefit from the special indulgence which has 
been granted to them.” 

A neutral, of his absolute right, is not to be placed 
in a worse situation by the war, than that in which he 
would have remained if peace had continued unin- 
terrupted. To this rule of absolute right the urgent 
necessities of war form the only exception. 

“ By virtue of these urgent necessities of war,” says 
Beawes, in his j&eas Meroatoria, “vessels are fre- 
quently detained to serve a prince in an expedition ; 
and, for this, have often their lading taken out, if a 
sufBcient number of empty ones are not procurable 
to supply the slate’s necessity, and this without any 
regard to the colours they bear, or whose subjects they 
are ; so that it frequently happens, that many of the 
European nations may be forcibly united in the same 
service, at a juncture when most of their sovereigns are 
at peace and in amity with the nation which they are 
obliged to serve. Some have doubted of the legality 
of the thing, but it is certainly conformable to the 
law both of nations and nature, for a prince in dis- 
tress to make use of whatever vessels he finds in his 
poi'ts, that are fit for his purpose and may contribute 
to the successes of his enterprise; but under this con- 
dition, that he makes them a reasonable recompense 
for their trouble, and does not expose either the ships 
or the men to any loss or damage.” (See also Molloy, 
B. 1, c. 6, s. 2.) 
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Freighting a ship to the enemy is not necessarily 
lending it. Sweden and England are prohibited under 
the treaty of Oct. 21, 1661, Art. 11, from selling or 
lending their ships for the use and advantage of the 
enemies of the other ; but Lord Stowell refused to con- 
demn T/ie Bingende Jacob (1 Rob. 89), a Swedish 
vessel, freighted from Riga to Amsterdam with various 
articles, some of them contraband, on the ground, that 
the freighting did come within the lending set foith 
in the treaty. “To let a ship on freight go to the 
port of the enemy cannot be termed lending, but in 
a very loose sense ; and I apprehend the true meaning 
to have been, that they should not give up the use and 
management of their ships directly to the enemy, or 
put them under his absolute power and direction.” 

A neutral may not carry on with either belligerent 
u commerce in contravention of particular treaties, 
concluded with such belligerent. In this case, the 
belligerent whose compact is thus violated has a right 
to call the nenti'al to account for his misconduct. (Mar- 
shall, p. 1, c. 8, s. 15, p. 319.) The rule as to the 
extent of neutral jurisdiction has been matter of con- 
siderable discussion ; but it appears to bo now settled, 
that the distance from the shores and coasts of the 
neutral, within which he may reasonably claim a right 
to prohibit the exercise of hostilities, is that compre- 
hended within the range of cannon shot. 

The 25th article of the treaty of 1794, between Great 
Britain and the United States, stipulated that “ N either 
of the said parties shall permit the ships or goods, 
belonging to the citizens or subjects of the other, to be 
taken within cannon shot of. the coast, nor in any of 
the bays, ports or rivers of their territories, by ships 
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of war, or otbers having commissions from any prince, 
republic or state whatever.” But Bynkershoeek makes 
one exception to the general inviolability of neutral ter- 
ritory, and supposes that if the enemy be attacked on 
hostile ground, as in the open sea, and flee within the 
jurisdiction of a neutral state, the victor may pursue 
him dum fervet opus, and seize his prize within the 
neutral state. He rests his opinion entirely on the 
authority and practice of the Dutch, and admits tliat 
he had never seen the distinction taken by the pub- 
licists, or in the practice of nations. It appears, however, 
that Casaregis, and several other foreign jurists men- 
tioned by Azuni, held a similar doctrine. But D’Abreu, 
Valin, Emei'igon, Vattel, Azuni, and others, maintain 
the same doctrine, that when the flying enemy has 
entered neutral territory, he is placed immediately 
under the protection of the neutral power. The same 
broad principle that would tolerate a forcible entrance 
upon neutral ground or waters, in pursuit of the foe, 
would lead the pursuer into the heart of a commercial 
port. There is no exception to the rule, that every 
voluntary entrance into neutral territory, with hostile 
purposes, is absolutely unlawful. In the correspond- 
ence which took place between the American Secre- 
tary of State (Mr. Webster) and the British minister 
(the late Lord Ashburton), relative to the case of the 
American steam-boat Caroline, seized on the Canadian 
border, the former stated, and the rule appears to have 
been admitted by Lord Ashburton, that to justify a 
hostile entrance upon neutral territory, there must exist 
a necessity of self-defence, overwhelming, leaving no 
choice of means, and no moment for deliberation.” 
(1 Kent, 125.) 
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CONTRABAND. 

What commerce shall be deemed contraband is a 
question which has given rise to infinite discussion 
between the forces of belligerent states, and the mer- 
chants of neutral nations. “The king,” said Lord 
Erakine, (Speech on the Orders in Council, 8th March, 
1808,) “ having, by his prerogative, the power to pro- 
mulgate who are his enemies, is bound to watch over 
the safety of the state ; he may, therefore, make new 
declarations of contraband, when articles come into use 
ns implements of war, which before were innocent; 
this is not the exercise of discretion over contraband ; 
the law of nations prohibits contraband, and it is the 
urns hellici, which, shifting from time to time, make the 
law shift with them.” 

In the time of Grotius, some persons contended for 
the rigour of war, and some for the freedom of com- 
merce. As neutral vessels are willing to seize the 
opportunity which war presents of becoming carriers 
for the belligerent powers, it is natural that they should 
desire to diminish the list of contraband as much as 
possible. Grotius (Book 3, c. 1, s. 5) distinguishes 
between, fii'st, things which are useful only so far as 
arms and ammunition ; secondly, things which serve 
merely for pleasure, and, thirdly, things which are of 
a mixed nature, and useful both in war and in peace. 
He agrees with other jurists in prohibiting neutrals 
from carrying articles of the first hind to the enemy, 
and in permitting articles of the second class to be 
carried. As to articles of the third class, those of in- 
discriminate use in peace and war, such as money, 
provisions, ships, and naval stores, he lays it down 
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that they are sometimes lawful articles of neutral com- 
merce and sometimes not, the question depending 
entirely upon the circumstances existing at the time. 
They would be contraband, for example, if carried to 
a besieged town, camp, or port, as in a naval war 
ships and materials for ships become contraband; 
and by Rutherforth (Ins. 1, c. 9) horses and saddles 
are included in the general category of contraband. 
Vattel (Book 3, c. 7, s. 112) says in general terms, 
“ That commodities particularly used in war arecon- 
ti'aband, such as arras, military and naval stores, tim- 
ber, horses, and even provisions under circumstances, 
when there are hopes of reducing the enemy by famine.” 
Bynkevshoeck (Lib. 1, c. 9, 10) rejects from the list 
of contraband those articles which are of indiscriminate 
use in peace and war, regarding the limitation assigned 
by Gi'otius to the right of intercepting them — to the 
case of necessity, and the obligation of restitution or 
indemnification — as inadequate to justify the exercise 
of the right. He insists that if all the materials, not 
intrinsically contraband, of which something may be 
constructed that is fit for war purposes, the catalogue 
of contraband will be endless, there being scarcely any 
article out of which something that may be used in 
war may not be formed, and that the prohibition of 
such an infinite variety of articles would constitute 
almost a total prohibition of commerce. He admits, 
however, that materials for building ships may fairly 
come within prohibition, “ if the enemy is in great need 
of them, and cannot well carry on the war without 
them and upon this ground he justifies the edict of 
the States General of 1657 against the Portuguese, 
and that of 1652, against the English, as exceptions 
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to his general rule. The marine ordinance of Louis the 
Fourteenth, Des Prises, article 11, included horses and 
their equipage, transported for military service, n-ithin 
the list of contraband, because they were necessary to 
war equipments; this is doubtless the general rule. 
The treaty of navigation and commerce of Utrecht, 
confirmed by the treaty of Aix-la-Chapelle, in 1748, 
the treaty of Paris, in 1763, the treaty of Versailles, 
1783, and the commercial treaty between France and 
Great Britain of 1786, limited contraband strictly to 
munitions of war, expressly excluding naval stores, 
provisions and all other goods not worked up into the 
form of any instrument or furniture for warlike use. 
The subject of the contraband character of naval stores 
aftbrded matter for infinite altercation between Great 
Britain and the Baltic powers, throughout the whole 
of the 18th century. Various relaxations in favour 
of extreme belligerent pretensions on this subject had 
been conceded in favour of commerce in articles the 
peculiar growth and production of these states, either 
by permitting them to be freely carried to the enemy’s 
ports, or by mitigating the original penalty of confisca- 
tion, on their seizure, to the milder right of preventing 
the goods being carried to the enemy, and applying 
them to the use of the belligerent, on making a pecu- 
niary compensation to the neutral owner. This con- 
troversy was at last terminated by the convention 
between Great Britain and Russia, concluded in 1801, 
to which Denmark and Sweden subsequently acceded. 
By the 3rd article of this treaty, which is literally 
copied from the treaties of armed neutrality of 1780 
and 1800, the list of contraband is confined to muni- 
tions of war, excluding naval stores, “ without pre- 
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judice to the particular stipulations of one or the other 
crown with other powers, by which objects of similar 
kind should be reserved, provided, or permitted.” 

In the war between England and France, which 
commenced in 1793, the United States professed to 
be governed by the modern usage of nations on this 
point. (President’s Proclamation, April 22, 1793.) 

In the treaty concluded between Great Britain and 
the United States, on the 19th of November, 1794, 
it was stipulated (article 18) that under the denomina- 
tion of contraband should be comprised all arms 
and implements serving for the purposes of war, “ and 
also timber for ship building, tar or rosin, copper iu 
sheets, sails, hemp, and cordage, and generally what- 
ever may serve directly to the equipment of vessels, 
unwrought iron and fir planks only excepted.” 

Brimstone is an article which, under circumstances 
connecting it with a warlike purpose, is contraband. 
(The Ship Carpenter, 2 Acton, 11.) 

The carrying of all merchandize on board of a 
packet-ship is strictly prohibited by 13 & 14 Car. 2, 
c. 11, s. 22, except under special allowance there de- 
scribed. The amount of the articles is immaterial, ex- 
cept in a very minute degree, which the revenue laws 
themselves have specified; the quality also is alto- 
gether immaterial ; neither does it make any difference 
whether the owners are on board or not, or whether 
the lading is called a cargo or private adventure. 

The statute enacts, “that no ship, vessel or boat 
appointed and employed ordinarily for the carriage 
of letters and packets, shall, unless it be in such cases 
as shall be allowed by the said person or persons 
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■which are or shall be appointed to manage Her Ma- 
jesty’s Customs, or officers aforesaid, import or export 
any goods or merchandize into, or out of, the ports 
beyond the seas, upon the penalty of the forfeiture 
of JlOO, to be paid by the master of the said vessel 
or boat, with the loss of his place ; and all goods and 
merchandize that shall be found on board any such 
ship, vessel, or boat, shall be forfeited and lost.” 

The Wakingham (2 Rob, 77) was the case of a 
British packet, retaken from the enemy in which a 
claim was given for the cargo as the property of Bri- 
tish and Portuguese, and resisted on the part of the 
captors on the ground of the illegality of such a trade 
under the statute. In rejecting the claim Lord Stowell 
observed: “ In the next place, what sort of allowance 
would beheld sufficient? It has been argued that a 
tacit permission would be sufficient, that it would be 
enough if a practice had grown up by connivance; 
blit I cannot accede to that argument, nor can I con- 
sider that to be the permission which the statute 
recognizes; it must be a full, distinct allowance, and 
expressed in such a manner as to be capable of pioof. 
If it were proved to have been practised in t'wenty 
instances, it would avail nothing ; it would only show 
that the due vigilance had been laid asleep ; but it could 
amount to nothing as a legal dispensation, nor be con- 
sidered as any legal allowance which the court can 
receive.” 

The conveyance of hostile despatches is included 
in the list of contraband, and deemed a practice of the 
most noxious character, justly involving the confis- 
cation of the vessel carrying them; and where the 
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cargo is the property of the proprietor of the ship, of 
the cargo also. “ The question is,” says Lord Stovvell, 
“what are the legal consequences attaching on such a 
criminal act ? For that it is criminal and most noxious, 
is scarcely denied. What might be the consequences of 
a simple transmission of despatches, I am not called 
upon by the necessities of the present case to decide, 
because I have already pronounced this to be a fi’audu- 
lent case. That the simple carrying of despatches, 
between the colonies and the mother country of the 
enemy, is a service highly injurious to the other bel- 
ligerent, is most obvious. In the present state of the 
world, in the hostilities of European powers, it is an 
object of great importance to preserve the connection 
between the mother country and her colonies; and to 
interrupt that connection, on the part of the other 
belligerent, is one of the most energetic operations 
of war. The importance of keeping up that con- 
nection, for the concentration of troops, and for various 
military purposes, is manifest; and I may add, for 
the supply of civil assistance also, and support; be- 
cause the infliction of civil distress, for the purpose 
of compelling a surrender, forms no inconsiderable 
part of the operations of war. It is not to be argued, 
therefore, that the inipoi-tance of these despatches 
might relate only to the civil wants of the colony, 
and that it is necessary to show a military tendency ; 
because the object of compelling a surrender being a 
measure of war, whatever is conducive to that event 
must also be considered, in the contemplation of law, 
as an object of hostility, although not produced by 
operations strictly military. How is this intercourse 
with the mother country kept up, in time of peace? 
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by ships of war, or by packets in the service of the 
state. If a war intervenes, and the other belligerent 
prevails to interrupt that communication, any person 
stepping in to lend himself to effect the same purpose, 
under the privilege of an ostensible neutral character, 
does, in fact, place himself in the service of the enemy- 
state, and is justly to be considered in that character. 
Nor let it be supposed, that it is an act of light and 
casual importance. The consequence of such a service 
is indefinite, infinitely beyond the effect of any contra- 
band that can be conveyed. The carrying of two or 
three cargoes of stores is necessarily an assistance of 
a limited nature ; but in the transmission of despatches 
may be conveyed the entire plan of a campaign, that 
may defeat all the projects of the other belligerent in 
that quarter of the world. It is true, as it has been 
said, that one ball might take off a Chai’les the Twelfth, 
and might produce the most disastrous effects in a cam- 
paign 5 but that is a consequence so remote and acci- 
dental, that in the contemplation of human events, it is 
a sort of evanescent quantity of which no account is 
taken j and the practice has been accordingly, that it 
is in considerable quantities only that the offence of 
contraband is contemplated. The case of despatches 
is very different; it is impossible to limit a letter to 
so small a size, as not to be capable of producing the 
most important consequences in the operations of the 
enemy. It is a service therefore which, in whatever 
degree it exists, can only be considered in one cha- 
racter, as an act of the most noxious and hostile 
nature. 

“ It has accordingly been so held in decided cases 
that fully recognize the principle ; for on this principle 
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The Constitution (Lords, 14th J aly, 1802) was con- 
demned : and how is that case to he distinguished ? It 
is said that that was not a case of despatches simply, 
but that it was dependent on the modified relaxation 
of tlie principle of exclusion from the colonial trade 
of the enemy in the West Indies, that it was also a 
case of carrying backwards and forwards, in two sepa- 
rate instances, from the Havana to Truxillo and back 
again. But can these circumstances make any differ- 
ence? , The exclusion being taken off, that trade stood 
upon the common footing ; and if the carrying of the 
original despatches is no offence, will the circumstance 
of being made the vehicle of carrying the answer to 
those despatches make it so? 

“ The case of The Sally, Griffiths (Lords, 12th 
Dec., 1795), has been mentioned as one in which this 
principle was not applied, at the commencement of 
the late war ; but there the despatches were not refera- 
ble to the operations of war, or even to the existence 
of war. The vessel had sailed before the knowledge 
of hostilities, and the despatches were altogether of 
a commercial nature, from the French minister in 
America, relating to a contract for flour, which had 
been made (wholly unconnected with the war, and 
prior to the expectation of such an event) for the pui’- 
pose of supplying France and the French colonies in 
the West Indies, in a year of great scarcity. 

“ The Mope (Lords, 23rd April, 1803) is another 
case which has been mentioned as an instance in which 
the Superior Court passed over an imputation of this 
kind, without suffering it to obstruct the sentence of 
restitution, which was finally decreed. But in that 
case it was admitted, that no such paper was on board. 
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There was merely a receipt, appearing to have been 
given by the captain, for a packet taken by him from 
the Governor of Batavia, to be transmitted to the 
Dutch minister in America, and to be forwarded ulti- 
mately to Amsterdam. In fact, the question was not 
raised. It was argued, that the packet might not 
have been on board ; and that it might, notwithstand- 
ing the receipt, have been sent by some other Ameri- 
can ship, of which there were several lying at Batavia 
at the same time. The case came before the Court of 
Appeal from the Vice-Admiralty Court at the Cape 
of Good Hope, and the Superior Court acted on the 
presumption that the court below had made the neces- 
sary inquiry, and had been satisfied on that point. 
The appeal proceeded on other grounds, and tlierefore 
the question did not fairly present itself; and the 
Court of Appeal, adopting the conclusion of the court 
below upon the point, did not think it necessary to 
direct further inquiry to be instituted upon this fact 
when the cause came on to be heard, and when the 
opportunity of investigating it was gone by. The 
effect of that decision, therefore, has no application to 
the present question. 

“ In The Trende Sostre (5th August, 1807), in 
which the same fact came incidentally before this 
court, the question of law was avoided, as was also 
that of contraband, by the circumstance, that, before 
the seizure, the Cape of Good Hope, to which poi’t 
the vessel was going, had ceased to be a colony of the 
enemy, and had become an English settlement. 

“ In The Lisette (5th May, 1807), which had car- 
ried a Dutch packet in the Danish mail-bag, the 
vessel was captured on the return voyage, and tlien 
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also a paper of this description was produced by a 
woman who had so discredited herself, by the manner 
in which she appeared to have acted, being the person 
who had taken the iiapers on board by fraud against 
the master (who had conducted himself optimAJide, 
and had exerted his utmost influence and authority to 
prevent any papers from being put on board), that the 
court repudiated her evidence altogether, and refused 
to act upon it in a case of that description. 

“ In all these cases the principle was uniformly 
asserted, although the circumstances under which the 
fact appeared did not lead the court to consider it 
with that particularity which the nature of the pre- 
sent case requires. Unless, therefore, it can be said 
that there must bo a plurality of offences to constitute 
the delinquency, it has already been laid down by the 
Superior Court in The Constitution, that the fraudu- 
lent carrying the despatches of the enemy is a crimi- 
nal act, which will lead to condemnation. Under the 
authority of that decision, then, I am warranted to 
hold that it is an act which will affect the vehicle, 
without any fear of incurring the imputation which is 
sometimes strangely cast upon this court, that it is 
guilty of interpolations in the laws of nations. If the 
court took upon itself to assume principles in them- 
selves novel, it might justly incur such an imputation 5 
but to apply established principles to new cases cannot 
surely be so considered. All law is resolvable into 
general principles. The cases which may arise under 
new combinations of circumstances, leading to an ex- 
tended application of principles, ancient and recognized, 
by just corollaries, may be infinite; but so long as the 
continuity of the original and established principles is 
L 5 
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preservecl pure and unbroken, the practice is not new, 
nor is it justly chargeable with being an innovation on 
the ancient law, when, in fact, the court does nothing 
more than apply old principles to new circumstances. 
If, therefore, the decision which the court has to pro- 
nounce in this case stood on principle alone, I should 
feel no scruple in resting it on the just and fair applica- 
tion of the ancient law. But the fact is, that I have the 
direct authority of the Superior Court for pronouncing 
that the carrying the despatches of the enemy brings 
on the confiscation of the vehicle so employed. 

“ It is said, that this is more than is done even in 
eases of contraband ; and it is true, with respect to 
the very lenient practice of this country, which in 
this matter recedes very much from the correct prin- 
ciple of the law of nations, which authorizes the 
penalty of confiscation. This is rightly stated by 
Bynkershoeck to depend on this fact, whether the 
contraband is taken on board with the actual or pre- 
sumed knowledge of the owner; — I say presumed 
knowledge, because the knowledge of the master is, in 
law, knowledge of the owner ; ‘ si sciverit, ipse est in 
dole, et navis puhlicaUtur’ (Bynk., c. 12, p. 95). 
This country, which, however much its practice may 
be misrepresented by foreign writers, and sometimes 
by our own, has always administered the law of 
nations with lenity, adopts a more indulgent rule, in- 
flicting on the ship only a forfeiture of freight in 
ordinary cases of contraband. But the offence of 
carrying despatches is, it has been observed, greater. 
To talk of the confiscation of the noxious article, 
the despatches, which constitutes the penalty in 
contraband, would be ridiculous. There would be 
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no freight dependent on it> and therefore the same 
precise penalty cannot, in the nature of things, be 
applied. It becomes absolutely necessary, as well as 
just, to resort to some other measure of confiscation, 
which can be no other than that of the vehicle. Then 
comes the other question, whether the penalty is not 
also to be extended further to the cargo, being the 
property of the same proprietors— not merely oh cortr 
tinentiam delicti, but likewise because the representa- 
tives of the owners of tire cargo are directly involved 
in the knowledge and conduct of this guilty trarisac-- 
tion? On the circumstances of the present case I 
have to observe, that the offence is as much the act of 
those who are the constituted agents of the cargo, as 
of the master who is the agent of the ship. The 
general rule of law is, that where a party has been 
guilty of an interposition in the war, and is taken in 
delicto, he is not entitled to the aid of the court, to 
obtain the restitution of any part of his property in- 
volved in the same transaction. It is said, that the 
term ' interposition in the war’ is a very general term, 
and not to be loosely applied. I am of opinion, that 
this is an aggravated case of active intei-position in the 
service of the enemy, , concerted and continued in 
fraud, and marked with every species of malignant 
conduct. In such a case I feel myself bound, not 
only by the general rule, oh continentiam delicti, but 
by the direct participation of guilt in the agents of 
the cargo. Their own immediate conduct not only 
excludes all favourable distinction, but makes them 
pre-eminently the object of just punishment. (2Vi8 
Atalanta, 6 Rob. 440.) 

The court observed afterwards “ I will mention, 
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though it is a circumstauee of no great consequence, 
that I have seen the despatches in this case, and that 
they are of a noxious nature, stating the strength of 
the different regiments, &e., and other particulars en- 
tirely military.” Other cases that have occurred on the 
question of despatches are — The Comtantia, Holbec 
(16th March, 1808), a Danish ship taken on a voyage 
from the Isle of France to Copenhagen, having on 
board a packet which was to be delivered to the 
French ambassador at Copenhagen, to be by him for- 
warded to the departments of government in France. 
Hostilities with Denmark having intervened, the 
claims of the Danish proprietor could not be given. 
The case was argued only with respect to the interest 
in the prize, between the crown and the captors, and 
therefore no special explanations were offered on the 
part of the master. The court observed, upon the 
evidence, that the master appeared to have taken 
charge of this packet knowingly ; and though there 
did not appear to have been any fraudulent conceal- 
ment, he had been in the custody of a British fi'igate 
fifteen days without making any disclosure of tlie fact 
that he was part-owner of the vessel and of the cargo, 
and had been entrusted with the management of the 
expedition, as agent, by his co-partner ; that the case, 
therefore, must follow the course of The Atahnta, 
independent of the breaking out of the Danish hostili- 
ties, on which only the claim of the crown was 
founded, and that the captors were entitled to the con- 
demnation of the ship and cargo. 

The Susan (1st April, 1808), an American vessel, 
captured on a voyage from Boi’deaux to New York, 
having on board a packet, addressed to the Prefect of 
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tlie Isle of France, of which it did not appear that it 
contained more than a letter, providing for the payment 
of the ofBcers’ salary. The master had made an affi- 
davit, averring his ignorance of the contents, and 
stating that the packet was delivered to him by a pri- 
vate merchant, as containing old newspapers and some 
shawls, to be delivered to a merchant at New York. 

The insignificance of such a communication, and its 
want of connection with the political objects of the 
war, were insisted upon. But the court overruled 
that distinction, on grounds similar to those above 
stated i and on the plea of ignorance observed, that 
without saying what might be the effect of an ex- 
treme case of imposition practised on a neutral master, 
notwithstanding the utmost exertions of caution and 
good faitli on his part, it must be taken to be the gene- 
ral rule, that a master is not at liberty to aver his 
ignorance, but that if he is made the victim of impo- 
sition, practised on him by his private agent, or by the 
government of the enemy, he must seek for his redress 
against them. That in this instance the master did 
not appear, even from his own account, to have irsed 
any caution to inform himself of the nature of the 
papers ; that with respect to the disclosure, although jj 

the papers were not so kept as to implicate him in '' 

the charge of a fraudulent concealment, they were not 
produced to the captors as they ought to have been. 

It was necessary to be known that it would be con- 
sidered as a proof of fraud, if papers of this description 
being on board wei’e not produced voluntarily in the 
first instance. In this case, the ship was condemned, 
but the cai'go was restored, and even that part belong- 
ing to the owner of the ship, as it did not appear tli at 
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the master had been appointed agent for the cargo. 
Bat (2nd June, 1808) on prayer that the master might 
be allowed his private adventure, the court observed, 
that this was a description of cases in which the usual 
indulgence of the court, in that respect, would be mis- 
applied. That it was an offence originating chiefly in 
the misconduct or culpable negligence of the master, 
and that whilst he was acting, thus culpably and 
wantonly with respect to the property of liis owner, it 
could not be expected that he himself should escape 
with impunity, as far as his own adventure in that 
transaction was concerned. 

“ That the carrying despatches between the mother 
country and her colonies is criminal,” said Lord 
Stowell, in Tlie Caroline (6 Rob. 464), “ can hardly 
bo doubled; and I have never heard of a claim of 
privilege of this kind being asserted on the part of any 
nation, or by any individual. On the contrary, the 
artifices of elandestinity and concealment, with which 
such acts have always been accompanied, strongly be- 
tray the opinion which the individuals themselves en- 
tertain of the right. It has been asked, what are 
despatches ? to which, I think, this answer may safely 
be returned : that they are all official communications 
of official persons, on the public affairs of the govern- 
ment. The comparative importance of the particular 
papers is immaterial, since the court will not construct 
a scale of relative importance, which, in fact, it has 
not the means of doing, with any degree of accuracy, 
or with satisfaction to itself ; it is sufficient that they 
relate to the public business of the enemy, be it great 
or small. It is the right of the belligerent to intercept 
and cut off all communication between the enemy and 
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his settlements, and, to the utmost of his powers, to ha- 
rass and disturb this connection, which it is one of the 
declared objects of the ambition of the enemy to pre- 
serve. It is not to be said, therefore, that this or that 
letter is of small moment : the true criterion will be, 
is it on the public business of the state, and passing 
between public persons for the public service 1 This 
is the question. If individuals take papers, coming 
from official persons, and addressed to persons in au- 
thority, and they turn out to be mere private letters, 
as may sometimes happen in the various relations of 
life, it will be well for them, and they will have the 
benefit of so fortunate an event. But if the papers so 
taken relate to public concerns, be they great or 
small, civil or military, the court will not split hairs, 
and consider their relative importance. For on what 
grounds can it proceed to make such an estimate with 
any accuracy? What appears small in words, or 
what may, perhaps, be artfully disguised, may relate 
to objects of infinite importance, known only to the 
enemy, and of which the court has no means of 
judging. The court, therefore, will not take upon 
itself the burden of forming such a scale, but will look 
only to the fact, whether the case falls within the 
general description or not.” 

The conveyance, however, of the despatches of an 
ambassador situate in a neutral country are an exception 
to the rule. In The Carolina, just cited, the learned 
judge proceeded to observe : “ The circumstances of the 
present case, however, do not bring it within the range 
of these considerations, because it is not a case of des- 
patches coming from any part of the enemy’s territory, 
whose commerce and communications of every kind the 
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Other belligerent has a right to interrupt. They are 
despatches from persons who are, in a peculiar manner, 
the favourite objects of the protection of the law of 
nations, — ambassadors, resident in a neutral country, 
for the purpose of preserving the relations of amity 
between that state and their own government. On these 
grounds a very material distinction arises with respect 
to the right of furnishing the conveyance. The former 
cases were cases of neutral ships carrying the enemy’s 
despatches from his colonies to the mother eountry. 
In all such cases you have a right to conclude, that the 
effect of those despatches is hostile to yourself, because 
they must relate to the security of the enemy’s posses- 
sions, and to the maintenance of a communication be- 
tween them ; you have a right to destroy these posses- 
sions and that communication ; and it is a legal act of 
hostility so to do. But the neutral country has a right 
to preserve its relations with the enemy ; and you are 
not at liberty to conclude, that any communication be- 
tween them can partake, in any degree, of the nature 
of hostility against you. The enemy may have his 
hostile projects to be attempted with the neutral state, 
but your reliance is on the integrity of that neutral 
state, that it will not favour or participate in such 
designs ; but, as far as its own councils and actions are 
concerned, will oppose them. And if there should be 
private reason to suppose, that this confidence in the 
good faith of the neutral state has a doubtful founda- 
tion, that is matter for the caution of the government 
to be counteracted by just measures of preventive 
policy; but is no ground on which this court can pro- 
nounce, that the neutral carrier has violated his duty 
by bearing despatches, which, as far as he can know, 
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may be presumed to be of an innocent nature, and in 
the maintenance of a pacific connection. One material 
ground, therefore, is wanting, on which the judgment 
of the court proceeded in the former cases. Another 
distinction arises from the character of the person who 
is employed in the correspondence. He is not an ex- 
ecutive officer of the government, acting simply in the 
conduct of its own affairs, within its own territories, 
but an ambassador resident in a neutral state, for the 
purpose of supporting an amicable relation with it. I 
have before said, that persons discharging the functions 
of ambassadors, are, in a peculiar manner, objects pf 
the protection and favour of the law of nations. The 
limits that are assigned to the operations of war against 
them, by Vattel (B. 4, c. 11), and other writers upon 
those subjects, are, tliat yon may exercise your right of 
war against them, whenever the character of hostility 
exists ; you may stop the ambassador of your enemy on 
his passage} but when he has arrived, and has taken 
upon himself the functions of his office, and has been ad- 
mitted in his representative character, he becomes a sort 
of middle man, entitled to peculiar privileges, as set 
apart for the protection of the relations of amity and 
peace, in maintaining which all nations are, in some de- 
gree, interested. It has been argued, that he retains his 
national character unmixed, and that even his residence 
is considered as a residence in his own country} but this 
is a fiction of law, invented for his further protection 
only, and, as such a fiction, it is not to be extended be- 
yond the reasoning on which it depends. It was in- 
tended as a privilege } and I am not ' aware of any 
instance in which it has been urged to his disadvantage. 
Could it be said that he would, on that principle, be 
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subject to any of the rights of war in a neutral terri- 
tory ? Certainly not. He is there for the purpose of 
carrying on the communications of peace and amity, 
for the interest of his own country primarily ; but, at the 
same time, for the furtherance and protection of the 
interests which the neutral country also has in the con- 
tinuance of those relations. 

“ It is to be considered, also, with regard to this ques- 
tion, what may be due to the convenience of the neutral 
state; for its interests may require that the intercourse 
of correspondence with the enemy’s country should not 
be altogether interdicted. It might be thought to 
amount almost to a declaration, that an ambassador 
from the enemy shall not reside in the neutral state, 
if he is declared to be debarred from the only means of 
communicating with his own. For, to what useful 
purpose can he reside there, without the opportunities 
of snch a communication ? It is too much to say, that 
all the business of the two states shall be transacted by 
the minister of the neutral state, resident in the enemy’s 
country. The practice of nations has allowed to neutral 
states the privilege of receiving ministers from the 
belligerent states, and the use and convenience of an 
immediate negotiation with them. It is said, and truly 
said, that this exception may be liable to great abuses, 
and so, perhaps, will any rule that can be laid down on 
this subject : — 

‘ Mille adde catenas ; 

Effugiet tamen hmc.’ 

Opportunities of conveying intelligence may always 
exist in some form or other. It may happen that much 
mischief may arise by the communication of news, 
in the private letters of intriguing private men, or, 
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of intriguing women ; but if they are not stamped 
with the character of public communications, this 
court cannot pursue the consequence to the penalty 
of those persons who may be made the vehicles of 
conveying such a correspondence. It has been ar- 
gued truly, that whatever the necessities of the ne- 
gotiation may be, a private merchant is under no 
obligation to be the carrier of the enemy’s despatches 
to his own government. Certainly he is not. And 
one inconvenience to which he may be held fairly 
subject, is that of having his vessel brought in for ex- 
amination, and of the necessary detention and expense. 
He gives the captors an undeniable right to intercept 
and examine the nature and contents of the papers 
which he is carrying j for they may be papers of an 
injurious tendency, although not such, on any difriori 
presumption, as to subject the party who carries them 
to the penalty of confiscation, and by giving the cap- 
tors the right of that inquiry, he must submit to all 
the inconveniences that may attend it.” The ship and 
cargo were restored on payment of the captor’s ex- 
penses. 

The carrying of despatches by a neutral from a hos- 
tile port to a consul of the enemy resident in a neutral 
country, is not a ground of condemnation. (?Vte Mad- 
dison, Edw. 224.) When despatches from an agent 
of the enemy are carried by a neutral ship, going from 
a neutral port to the port of the enemy, the plea of 
ignorance on the part of the neutral master will be 
admitted ; but not so where they are carried from one 
port of the enemy to another, in which case the master 
is bound to greater vigilance as to what papers he 
carries. {The JRajnd, Edw. 228.) A neutral merchant 
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vessel asserted to be carrying despatches for the 
government of its own country cannot set up that em- 
ployment as a ground of protection for a voyage 
otherwise illegal ; and even if such a claim were given 
on the part of the government itself, it would be a 
serious question how far a neutral state possesses the 
right of imparting such protection . {The Drummond, 
1 Dod. 103.) 

Hemp, the produce of Russia, exported by a Danish 
merchant, would be confiscable, even under the relax- 
ation which allows neutrals to export that article only 
where it is of the growth of their own oounti’y ; but to 
a Dane, hemp is expressly enumerated among the 
articles of contraband in the Danish treaty (additional 
article, July 4, 1780) ; and to say that a Dane might 
traffic in foreign hemp, whilst he is forbidden to ex- 
port his own, would be to put a construction on that 
treaty perfectly nugatory. (Lord Stowell, in ZVte 
Dingende Jacob, 1 Rob. 90.) In The Apollo, how- 
ever (4 Rob. 158), in relaxation of the strict principle, 
it was held, that hemp, being the produce and property 
of the exporting country, and carried even in a vessel 
not belonging to that country, is not liable to confis- 
cation. The Evart Evarts (4 Rob. 354) was a case 
of a cargo of hemp going from Lubeok to Amsterdam, 
and claimed for merchants of Lubeck. In the bills of 
lading it was described as pass hemp : on that point a 
doubt arose as to the particular character of pass hemp, 
a term not remembered to have occurred before. Lord 
Stowell said: — “ It would be too hard to restrain these 
terms to the produce of their own particular territory j 
but as hemp is now held to be contraband in its general 
character, it lies on the claimants to show that there 
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is anything in the particular circumstances of the case 
to vary that character, and to entitle it to any exemp- 
tion. On this point, therefore, I shall hold that it was 
incumbent on the claimants to show that the hemp 
was the growth of those neighbouring districts, whose 
produce they are usually employed in exporting in the 
ordinary course of their trade. As this has not been 
done, I shall pronounce this cargo to he contraband, 
subject to the inquiry which has been directed to be 
made, as to its quality, from the official persons in his 
Majesty’s dock-yard.” In a subsequent case. The 
Jonge Hermanns (ib. 95), where the value was re- 
presented as too small to bear the expense of the 
captors, the court said : — “ Torse is so like hemp that, 
if it is permitted to be carried without examination, the 
enemy would be very well supplied with hemp. It is 
necessary that such cargoes should be brought in for 
examination.” In The Qute Geselhchaft, (ib. 94), 
hemp of an inferior quality — Cordilla hemp— reported 
by the officer of the King’s yard, at Woolwich, not fit 
for naval purposes, was held not contraband, and the 
cargo was ordered to be restored, on payment of the 
captors’ expenses. 

Copper in sheets, fit for the sheathing of vessels, 
is contraband, under treaty. In The Charlotte Fox 
(5 Rob. 275), the question was respecting a quantity 
of copper in sheets, taken on a voyage from Stockholm 
to Amsterdam, and claimed as the property of mer- 
chants in Sweden. It was contended that this copper 
was to be deemed contraband, more particularly un- 
der the terms of the Swedish treaty (2.5th July, 1803, 
article 1), by which “ the supply of all manufactured 


MARITIME WAR. 


articles immediately serving for the equipment of 
ships of war was prohibited. Lord Stovvell condemned 
that part of the cargo which was reported fit for the 
sheathing of vessels. “ In ordinary cases the rule is 
that one article of contraband quality will affect all 
the parts of the cargo on board belonging to the same 
proprietor ; but this is a new case, respecting the con- 
struction of a treaty, on which a difference of opinion 
may have been entertained. I shall, therefore, riot 
apply the old rule in this case, but direct the undis- 
puted articles to be restored.” 

Iron is an article than which none in nature, per- 
haps, comes more exactly under the description of an 
article of promiscuous use ; it is a commodity subser- 
vient to the most infinite variety of human uses. It is 
an article which, going to a port of naval equipment, 
may very probably be applied as a naval store ; but it 
may be too much to decide merely on this inference, 
that it is an article absolutely hostile ; nor can it be 
said that because nnwrought iron is excepted in some 
treaties, as not contraband, therefore, where no e-veep- 
tion is expressed, it is to be considered as contraband. 

Pitch and tar are decidedly contraband in their 
nature ; yet, when the produce of the claimant’s own 
country, they have been exempted from the penalty 
attaching upon contraband in general, as it has been 
deemed a harsh exercise of a belligerent right, to pro- 
hibit a material branch of a neutral’s natural trade. 
“Pitch and tar,” says Lord Stowell, in The Sarah 
Christina (I Rob. 237), “ are now become generally 
contraband in a maritime war ; they have been con- 
demned as such by the higliest authority in this 


CONTKABAND. 


country. In the practice of this court there is a re- 
laxation, which' allows the carrying of these articles, 
being the produce of the claimant’s country; as it has 
been deemed a harsh exercise of a belligerent right to 
prohibit the carriage of these articles, which constitute 
so considerable a part of its native produce and ordi- 
nary commerce. But in the same practice, this re- 
laxation is understood with a condition, that it may bo 
brought in, not for confiscation, but for pre-emption.” 
In The Tmee JxLffrowm (4 Rob. 158), tar and pitcli, not 
the produce of the exporting country, were condemned 
as contraband. “ There can be no doubt,” said Lord 
Stowell (The Jonge Tobias, 1 Rob. 329), “in this case, 
but that the tar is liable to condemnation, as unclaimed, 
and also as contraband, being taken going from a port 
of the country of which it could not be the produce.” 
“In the war of 1700,” writes Valin (Comment, sur 
V Ordonnance, Des Prises, 1. 3, tit. 9, art. 2), “pitch and 
tar were comprehended in the list of contraband, be- 
cause the enemy treated them as such, except when 
found on board Swedish ships, these articles being of 
the growth and produce of their country. In the treaty 
of commerce concluded with the King of Denmark by 
France, the 23rd of August, 1742, pitch and tar were 
also declared contraband, together with rosin, sail-cloth, 
hemp and cordage, masts and ship timber. Thus, as 
to this matter, there is no fault to be found with the 
conduct of the English, except where it contravenes 
particular treaties, for in law these things are now con- 
traband, and have been so since the beginning of the 
present century, which was not the case formerly, as 
it appears by ancient treaties, and particularly that of 
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St. Germain, eonclucled with England in 1677, the 
fourth article of which expressly provides, that the 
t)'ade in all these articles shall remain free, as well as 
in everything necessary to human nourishment, with 
the exception of places besieged or blockaded.” In 
the case of TAe Maria (1 Eob. 340), it was held 
that pitch, tar, as well as hemp, and whatever other 
materials go to the construction and equipment of ves- 
sels of war, are contraband by the modern law of 
nations; though formerly, when the hostilities of 
Europe were less naval than at the present day, they 
were of a disputable nature. Where, in the case of 
The Zacheman (5 Rob. 152), a cargo of tar from Swe- 
den to Rochefort was brought into a British port “ for 
inquiry as to the fact of property, whether it vvas going 
on the private account of the neutral merchant, or 
under a contract with the government, by which those 
arsenals of the enemy are more usually supplied,” and 
with a view to pre-emption (substituted by the treaty 
with Sweden for the right of forfeiture), the government 
liavitig refused to purchase, and some delay having in 
consequence arisen, Lord Stowell allowed three weeks’ 
demurrage to the owner, to be paid by the govern- 
ment, adding, “ I wish the Admiralty may be apprized, 
that under the treaty which now exists, matters of this 
kind must not be kept subject to long negociation, 
since it is not less expedient for the purposes of justice, 
than for the interests of all parties concerned, that a 
prompt answer should be returned, as to the disposi- 
tion of government to avail itself of the right of pre- 
emption.” 


Provisions {munitions de bouche) constitute a cargo 
which has presented very great difficulty in the deci- 
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sionof questions astoconti'aband, Locennius(J)e Jure 
Maritimo, lib. 1, c. 4, n. 9), and some other authori- 
ties I'eferred to by Valin, consider provisions as gene- 
rally contraband; but Valin (Com. ii. 264) and Po- 
thier (De Propriete, No. 104) insist that they are not 
so, either by the law of France or the common law of 
nations, unless carried to besieged or blockaded places. 
Vattel, as we have seen, admits that they become so 
on certain occasions, when there is an expectation of 
reducing the enemy by famine. The National Con- 
vention of France, 9th May, 1793, decreed, that neutral 
vessels, laden with provisions, destined to an enemy’s 
port, should be arrested and carried into France ; and 
one of the earliest acts of England, in that war (In- 
structions of 8th J une, 1793), was to detain all neutral 
vessels going to France, and laden with corn, meal, or 
flour. It was insisted, on the part of England (Mr. 
Hammond’s Letter to Mr. Jefferson, September 12, 
1793; and his Letter to Mr. Randolph, April 11, 
1794), that, by the law of nations, all provisions were 
to be considered as contraband, in the case where de- 
priving the enemy of those supplies was one of the 
means employed to reduce him to reasonable terms of 
pence ; and that the actual situation of France was such 
as to lead to that mode of distressing her, inasmuch as 
she had armed almost the whole labouring class of her 
people for the purpose of commencing and supporting 
hostilities against all the governments of Europe. 
'Iliis claim on the part of England was promptly and 
perse veringly resisted by the United States ; and they 
contended that corn, flour and meal, being the produce 
of the soil and labour of the country, were not contra- 
band of war, unless carried to a place actually invested. 
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(Mr. Jefferson’s Letter to Mr. Pinckney, Se|nember, 
7th 1793, and Mr. Randolpli’s Letter to Mr. Ham- 
mond, May 1st, 1794.) The treaty of commerce with 
England, in 1794, in the list of contraband, stated, that 
whatever materials served directly to the building and 
equipment of vessels, with the exception of unwroiight 
iron, and fir planks, should be considered contraband 
and liable to confiscation; but the treaty left the ques- 
tion of provisions open and unsettled, and neither 
power was understood to have relinquished the con- 
struction of the law of nations which it had assumed. 
The treaty admitted, that provisions were not generally 
contraband, but might become so according to the ex- 
isting law of nations, in certain cases, and those cases 
were not defined. 

It was only stipulated, by way of relaxation of the 
penalty of the law, that whenever pi'o visions were con- 
trabaud^'the captors, or their government, should pay 
to the owner the full value of the articles, together 
with the freight, and a reasonable profit. Tile United 
States government has repeatedly admitted, that, as 
far as that treaty enumerated contraband articles, it 
was declaratory of the law of nations, and that the 
treaty conceded nothing on the subject of contraband. 
(Mr. Pickering’s Letter to Mr. Monroe, September 
12, 1795; his Letter to Mr. Pinckney, January 16, 
1797 ; Instructions from the Secretary of State to the 
American Minister to France, July 15, 1797 ; Kent, 
Commentaries, 1, 141.) 

The doctrine of the English Admiralty on the sub- 
ject of provisions being considered contraband, is thus 
laid down by Lord Stowell, in Tha Jonrje Ilarrja- 
retha (1 Rob. 192). “In 1673, when many unwar- 
rantable rules were laid down by public authority re- 
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specting contraband, it was expressly asserted by Sir 
II. Wiseman, tbe then king’s advocate, upon a formal 
reference made to him, that by tbe practice of the Eng- 
lish Admiralty, corn, wine and oil were liable to be 
deemed contraband. / 1 do agree,’ says he, (reprobating 
the regulations that had been published, and observing 
that rules are not to be so hardly laid down as to press 
upon neutrals, ‘ that corn, wine and oil will be deemed 
contraband.’ These articles of provisions then were at 
that time confiscable, according to the judgment of a 
person of great knowledge and experience in the prac- 
tice of this court. In ranch later times, many otlier 
sorts of provisions have been condemned as contra- 
band. In 1747, in The Jonge Andreas, butter, going 
to Rochelle, was condemned j how it happened that at 
the same time cheese was more favourably considered, 
according to the case cited by Dr. Swabey, I do not 
exactly know ; the distinction appears nice; in all pro- 
bability the cheeses were not of the species intended for 
ships’ use. Salted cod and salmon were condemned 
in The Jonge Frede?'ick, going to Rochelle, in the 
same year. In 1748, in The Johannes, rice and salted 
herrings were condemned as contraband. These in- 
stances show that articles of human food have been so 
considered, at least wdiere it was probable that they 
wore intended for naval or military use. 

“ I take the modern established rule to be this, that 
generally they are not contraband, but may become 
so under circumstances arising out of the particular 
situation of the war, or the condition of the parties 
engaged in it.” 

The courts of the United States have sanctioned 
the same rule in the case of The Commercen (2 Gall. 
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269). “ Provisions, the growth of the enemy’s country, 
owned by the enemy’s subjects, carried by a neutral 
to the enemy’s ai’my or navy operating in another 
neutral country, are contraband, and cannot earn 
freight for the vessel.” “ It makes no difference in 
such a case that the enemy is carrying on a distinct 
war in conjunction with his allies, who are friends 
of the captor’s country, and that the provisions are 
intended for the supply of his troops engaged in that 
war, and that the ship in which they are transported 
belongs to subjects of one of these allies.” (1 Wheat. 
882.) 

Cheese, fit for naval use, and going to a port of 
naval equipment, is contraband. In The Vrow Mar- 
garetha, a cargo of Dutch cheese was taken on a 
voyage from Amsterdam to Quimper. On the part 
of the captors it was contended, that a destination 
to Quimper must be considered as an actual destina- 
tion to Brest, under a mask to protect these articles in 
their course to the naval arsenal of the enemy. Lord 
Stowell said, “ I am not disposed to hold that these 
articles on this destination are so clearly contraband, 
though certainly very near it, as to preclude the 
claimant from giving further proof of the property. (6 
Rob. 92.) In The Zelden Itust, a cargo of Dutch 
cheese was taken in an asserted destination from Am- 
sterdam to Corunna. An affidavit was produced, de- 
scribing the cheese to be fit for naval stores, and such 
as is usually served on board French and Spanish 
ships of war. Lord Stowell said: “It certainly has 
been held by the court, that cheese going to a place 
of naval equipment, and fit for naval use, is contra- 
band. Corunna is, 1 believe, a place of naval equip- 
ment in some degree; yet, from its vicinity to Ferrol, 
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it is almost identical with that port. These ports are 
situated in the same bay ; and if the supply is permitted 
to be imported into the bay, it would be impossible to 
prevent it from going in immediately, and in the same 
conveyance to Ferrol, There is, therefore, a material 
difference between the present case and the case of 
similar articles going to Qniraper. That port, though 
in the vicinity of Brest, is situated on the opposite 
side of a headland, so as not to admit of an imme- 
diate communication except by land carriage. I think 
myself warranted to consider this cargo, in the present 
destination, as contraband, and, as such, subject to 
condemnation.” (6 Rob. 93.) 

Ship biscuits will be treated as contraband, under 
particular circumstances. The Ranger, an American 
ship, with a cargo of biscuits and flour put on board 
from the public stores at Bordeaux and going to 
Cadiz, though ostensibly documented for Villa Real 
in Portugal, was condemned with the cargo. A claim 
was given for the cargo under the instruction of the 
Ist of Feb., 1805. Lord Stowell said, “ This is a -very 
gross attempt to abuse the instructions which were 
issued for the supply of provisions to Spain. It must 
always be remembered that this government might 
have availed itself of the interior distress of the 
enemy’s country as an instrument of war. It did 
not, however; but humanely permitted cargos of 
grain to be carried without molestation for the relief 
of the necessities of famine under which Spain had 
for some time laboured. It was natural to expect 
that a grant made with so much liberality would have 
been used with the most delicate honour aud good faith, 
both by Spain and her allies. I cannot but consider 
this attempt as a gross abuse of the instructions which 
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will justly render the cargo subject to condemnation, 
and I think I am called upon to stigmatize this trans- 
action as an act of ill faith by condemning the claimant 
in the expenses of the claim. I also condemn the 
vessel as employed in carrying a cargo of sea-stores 
to a place of naval equipment under false papers.” (6 
Rob. 125.) 

Wines are not an article generally contraband per 
se, yet, in conjunction with circumstances which bring 
them within the category of naval stores, they become 
so. In The Edward (4 Rob. 68), a Prussian ship on a 
voyage to Brest with a cargo of wines from Bordeaux, 
ostensibly to Embden, lord Stowell in condemn- 
ing the cargo and ship, said — “This is a voyage to 
Brest, where there was notoriously a large armament 
lying, very much in want of articles of this kind, — 
articles of an indispensable nature. If such articles 
liad gone with an avowed destination to such a place, 
and at such a conjuncture, the rule of pre-emption 
would have been a rule of excessive and undue indul- 
gence to apply to snob a case ; but, where the des- 
tination is dissembled, confiscation is the clear and 
necessary consequence. It has been said, that this 
voyage, being a voyage from one port of the enemy 
to another, cannot be deemed a voyage of supply to 
him; but it is to be remembered, that Brestds a port 
not situated within a wine province of that country, 
and must have its supplies by importation from otl)er 
the rule has been already established, 
transfer of contraband from one port of a 
another, where .it is required for the pur- 
war, is subject to be ti-eated in the same man- 
importation into the country itself. 

be considered in 
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any other character than that of a French victualler, 
carrying, to the place of naval equipment, munitions 
da bouche; and this, with a false representation of her 
voyage, in order to evade the rights of pre-emption 
or confiscation, whatever they might he, which would 
attach upon such a cargo, visibly going upon such a 
destination. Under such a state of facts, the ship is 
involved in condemnation with her cargo.” 

Among the circumstances which tend to preserve 
provisions from being liable to be treated as con- 
traband, one is (says Lord Stowell), “ that they 
are the growth of the country which exports them. 
Another circumstance to which some indulgence, 
by the practice of nations, is shown, is when the 
articles are in their native and unmanufactured 
state. Thus, iron is treated with indulgence, though 
anchors and other instruments fabricated out of it 
are directly contraband. Hemp is more favourably 
considered than cordage; and wheat is not consi- 
dered as so noxious a commodity as any of the final 
preparations of it for human use. But the most im- 
portant distinction is, whether the articles were in- 
tended foi‘ the ordinary use of life, or even for mer- 
cantile ships’ use ; or whether they were going with a 
highly probable destination to military use? Of the 
matter of fact on which the destination is applied, the 
nature and quality of the port to which the articles 
were going is not an irrational test; if the port is a 
general commercial port, it shall be understood that 
the articles were going for civil use, although occa- 
sionally a frigate or other ship of war may be con- 
structed in that port. Contra, if the great predomi- 
nant character of a port be that of a port of naval and 
military equipment, it shall be intended that the articles 
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were going for military use, altliougli merchant ships 
resort to the same place, and although it is possible 
that the articles might have been applied to civil con- 
sumption; for it being impossible to ascertain the 
final use of an article, ancipitis usus, it is not an in- 
jurious rule, which deduces, both ways, final use from 
the immediate destination, and the presumption of a 
hostile use, founded on its destination to a military 
port, is very much inflamed if, at the time when the 
articles were going, a considerable armament was 
notoriously preparing, to which a supply of those 
articles would be eminently useful.” (The Jonge 
Margaretha, 1 Rob. 194.) 

Rosin, going to a military port of the enemy, is 
deemed contraband; but, going to a merchantile port, 
it is not so decidedly of a warlike nature as to be 
excluded from the favourable considerations that are 
applied to other articles, ancipitis usns. (Nostra Se- 
nora de Begona, 5 Rob. 99.) Rosin, on board a Por- 
tuguese ship to Nantes, was restored to the owner of 
the ship. (Dec. 12, 1747.) 

Sail cloth is universally contraband, even on a des- 
tination to ports of mere mercantile naval equipment. 
Two hundred and seventy-five bundles of sail cloth, 
part of the cargo of The Neptunm (3 Rob. 108), were 
condemned on this ground, having been taken on a 
destination to Amsterdam. The quantity of contra- 
band on board, however, being small, the court allowed 
freight and expenses. 

Ships constructed for war are, under particular 
circumstances, contraband. The Riehmond (5 Rob. 
325) was the case of an American vessel seized in port 
by order of the governor of Saint Helena, and pro- 
ceeded against as prize to the king in his office of 
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Admiralty, on the ground that she was going under a 
false destination to the Isle of France, with articles of a 
contraband nature concealed on board, and with a view 
of selling the vessel there, as a vessel well adapted for a 
ship of war, and for the service of privateering. Lord 
Stowell said, “Here was an avowed intention of going 
to sell a ship to a belligerent, which, in time of war, 
is at least a very suspicions act ; and, to do a great 
deal more, to sell a ship which the neutral ownej- 
knew to be peculiarly adapted for purposes of war, 
and with a declared expectation that it would be 
hostilely employed against this country. It cannot 
surely, under any point of view, but be considered as 
a very hostile act to be carrying a supply of a most 
powerful instrument of mischief, of contraband ready 
made up, to the enemy for hostile use, and intended 
for that use by the seller, and with an avowed know- 
ledge that it would be so applied. It is not altogether 
improper to observe, also, on the manner in which this 
intention was declared, since the malignant nature of 
sucli a purpose was not a little increased by the 
indecent levity with which the master expressed him- 
self, ‘ that she would be seen playing round the East 
India Company’s ships in the Bay of Bengal next 
season.’ It is surely no breach of charity to impute 
the most unfavourable intentions to such conduct; 
and if transactions are in themselves of a questionable 
nature, such declarations are quite sufficient to deter- 
mine their true colour and complexion,” In the case 
of The Brutus (5 Rob, App. 1), a ship built at Salis- 
bury, in the state of Massachusetts, pierced foi' four- 
teen guns, but with only two mounted, to defend her, 
as alleged, against French privateers, but exclusively 
ir 5 
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constructed for warlike purposes, and not in any re- 
spect fitted for commerce, and going to the Havana, 
with instruetions to the master that he should sell her, 
or take goods on freight at his discretion; but that 
the owners would prefer the sale of her rather than 
freighting her, as she was not calculated for such 
employ unless necessitated, was condemned by the 
Court of Appeal as contraband. In two cases shortly 
preceding {The Fanny, Ingraham, and The Neptune, 
Gibbs), the vessels were of a more ambiguous con- 
struction, yet going to the Havana to be sold, with 
directions that they should be sold there. They had 
been condemned as contraband in the Vice- Admiralty 
Court of the Bahamas; but in the hearing before the 
Coui't of Appeal, in consideration of the equivocal 
nature of their character, and the employment in 
trade in which they had been actually engaged, and 
of tlie occasion for selling arising out of the circum- 
stances attending them, the lords reversed the sen- 
tence of the court below, and decreed restitution. In 
The Raven, which was also restored, the vessel had 
been a French privateer, and had been condemned as 
such at New York ; but it appeared that the purchaser 
had bought her for the purposes of trade, and having 
used his best endeavours to make her fit for that 
service, had found her unsuitable, and was on that 
account intending to sell her again. Sir C. Robinson 
(5 Rob. App. 1) adds, “ It will appear from a com- 
parison of these cases, that though the principle of con- 
sidering the sale of ships of war to the enemy con- 
traband, is strictly held by the decisions of the Court 
of Appeal, the application of the principle has been 
restricted to cases in which no doubt existed as to the 
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character of the vessels, or the purposes for which 
they were intended to be sold.” 

Neutrals cannot be allowed to carry out a larger 
quantity of ship stores, which are contraband, as cargo, 
than are necessary for the ship’s use, on the suggestion 
of the speculation of purchasing other ships. In The 
llargaretha Magdalena (2 Rob. 138), Lord Stowell 
said : “ It is an alarming circumstance in this case, 
that, although the outward cargo appears to have con- 
sisted of contraband goods, yet the principal owner 
appears publicly at Copenhagen, and makes oath, that 
there were no prohibited goods on board destined to the 
ports of any party now at war. The master himself 
describes the cargo that he carried out as naval stores ; 
and, on looking into the invoice, I find that they are 
there represented as goods to be sold. That being so, I 
must hold that it was a most noxious exportation, and 
an act of a very hostile character, to send out articles of 
this description to the enemy,in direct violation of public 
treaties, and of the. duties which the owners owe to their 
own government. I should consider it as an act that 
would affect the neutral in some degree on this return 
voyage 5 for although a ship on her return is not liable 
to confiscation for having carried a cargo of contraband 
on her outward voyage, yet it would be a little too much 
to say that all impression is done away; because, if it 
appears that the owner had sent such a cargo under 
a certificate obtained on a false oath, that there was 
no contraband on board, it could not but affect his 
credit at least, and induce the court to look very scru- 
pulously to all the actions and representations of such 
a person. The master says, that there was not more 
than was necessary for the ship’s use ; but this practice 
is, even with this apology, sufficiently alarming; be- 
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lause it has appeared that other ships have been em- 
ployed in carrying naval stores to Batavia in the same 
manner; not as principal cargos, but in moderate 
quantities, under pretence of stores for the ship’s use, 
but which, nevertheless, were sold, as these were, on 
their arrival at Batavia. It is apparent that the enemy 
may be supplied in this mode to a very great amount. 
What the master says in another place is rather con- 
tradictory to this pretence. He says, ‘ that there was 
not more than would be wanting for another ship, which 
he had a design of purchasing at Batavia.’ Now, I 
must say, that it could by no means be allowed, that 
neutrals shall be at liberty to carry out a larger quan- 
tity of articles of this nature than are wanting for their 
own ship’s use, under a speculation of purchasing other 
ships, and that when they are there the speculation 
shall be relinquished, and the contraband articles be 
then sold as stores in the colonies of the enemy. If 
the speculation was originally really and 'bond, fide en- 
tertained, on failure of it, the surplus should either be 
brouglit back again, or sold in some neutral port of that 
quarter of the world; for neutrals can have no right 
to carry out double stores of this description for a con- 
tingent purpose, and then dispose of them to the enemy 
at their pleasure. The master says, ‘ that he was au- 
thorized to purchase a ship ;’ but there is no appearance 
of such a commission in the papers, nor are there any 
documents relating to it. The articles were entered in 
the invoice as being for sale, and the fact has actually 
taken place, that they were sold at Batavia. Tlie 
swears that there were no prohibited goods 
now at war. It is not 
lether he meant to swear 
or not for the use of an 
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enemy. It is a very equivocal term. It was certainly 
going to an enemy's port, and if it was to be sold 
there, in failure of the speculation of purchasing a 
ship there, it was then for the use of the enemy. 
Upon the whole, I think there was great reason to 
bring this case to adjudication. But after all the in- 
quiry that has been made, I am of opinion that the 
property of the ship is sufficiently clear, and that there 
is nothing pointing to any other than a Danish in- 
terest in the cargo. If I saw on board anything of 
the nature of what has appeared in some other 
cases from Batavia, I should certainly look a little 
farther into it ; but it appears to me that the outward 
shipment from Copenhagen was sent under the ma- 
nagement of the master to invest the proceeds in the 
produce of Batavia. If the general nature of the 
transaction has rendered it liable to suspicion, I can 
only say, that it is a trade in which it is the duty of 
neutrals to observe a conduct perfectly circumspect, 
and consistent with all the obligations of good faith. 
But I am, under all the circumstances, satisfied that 
the property is as claimed, and I direct it to be re- 
stored.” 

Where naval stores have been laden on board 
neutral vessels, but before the time limited by the 
sovereign’s notification of hostilities, and destined for 
his enemies, they will be sold to the sovereign for the 
benefit of the proprietors. {The Maria Magdalena, 
Hay & Marriott, 250.) The case of The Vryheid 
(ib. 188) was that of stores, so captured in a Dutch 
neutral ship on a voyage to an enemy’s port of naval 
equipment, and claimed as protected by the treaty 
with Holland of 1674. They were sold for the king’s 
use, and the proceeds of the sale were paid over to 



MARITIME WAR. 


254 

the claimant, including freight and expenses. See 
also The Vrow Antoinette (ib. 142) ; The Jonge Jes- 
ters (ib. 148) ; The Concordia Affinitatis (ib. 169) ; 
The llopjiet (ib. 217); The Jonge Qertruyda (ib. 
246); The Prudentia (ib.); The Concoi-dia Sophia 
(ib. 267); 2'he Prie Oehroeders (ib. 270); The Jonge 
Jufers (ib. 272) ; The Sarah and Bernhardus (ib. 
175). 

When a vessel is taken, having on board a cargo of 
mixed goods, some of which are fit for her majesty’s 
service, the Navy Board have the right of the pre- 
emption of such goods ; and in order to reconcile 
neutrals to the exercise of this right, and to prevent 
the inconvenience that might arise to them from the 
separation of the cargo, it is thought advisable to pur- 
chase the other part of the goods on board. The 
captor is exonerated from the danger of costs and 
damages, and is fully indemnified by the payment of 
his expenses. (Lord Stowell, in The Jonge Jan, 1 
Dodson, 458.) 

Ship timber going to an enemy’s port of naval 
equipment is contraband. (Lord Sowell, The En- 
draught, 1 Rob. 23.) In this case, besides the general 
law of nations, the treaty with Denmark having de- 
clared that “ all articles which serve directly for the 
building of ships, unwrought iron and fir planks ex- 
cepted, shall be deemed contraband, it was contended, 
against condemnation of the cargo, that the terra ‘‘ di- 
rectly serve” meant specifically such timber as is most 
generally employed for ship building, and that the 
lading of The Endravght, balks of the length of only 
thirty feet, could not be so construed. This point the 
judge referred for the opinion of the principal persons 
employed in making repairs for ships or vessels be- 
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longing to Yarmoutb, where the cargo lay, or, if there 
were no such persons, to the opinions of respectable 
shipwrights there. 

In The Eleonora Wilhelmina (6 Rob. 331), Lord 
Stowell said,— “ So as to other articles applicable for 
naval equipment. A ship under the Russian flag was 
captured on a voyage from Riga to Amsterdam with 
a cargo of wainscot pieces, boat masts, common spars 
and nickers. Russia, by an order dated November, 
1806 (recognized by the British government) had 
authorized her subjects ‘ to trade with France and her 
allies in innocent articles.’ As far as the question 
turns upon the treaty, I am of opinion that the treaty 
must he held to apply only to cases where one party 
is in a state of neutrality, and not where both are con- 
nected in hostilities against one common enemy. The 
context of the whole treaty clearly refers to such a 
trade only, and cannot be extended to the trade of 
either country at a time when both countries are asso- 
ciated in war, and are bound to contribute their whole 
force and energy against the common enemy. It 
never could be the construction to be put on the ordei', 
that it should extend the protection to a mixed assorted 
cargo, consisting of articles partly innocent and partly 
noxious.” 

lu The Charlotte, Koltzenberg (5 Rob. 305), masts 
and spars taken in a Lubeck ship on a voyage from 
Riga to Nantes, being the produce of Russia, and 
claimed as the property of a merchant in that country, 
were condemned as contraband. “Masts are to be 
considered as contraband, unless protected by treaty.” 
(Also The Staadt Embden, 1 Rob. 29.) 

Ship timber, with naval stores and materials for 
ship building, and even corn, grain and victuals of all 
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sorts, coming to the dominions of the enemy, were 
declared contraband by an ordinance of Charles I. in 
1626. 

In the case of The Tmende Brodre (4 Rob. 33), a 
Danish ship, with a cargo of fir timber, spars, balks 
and deals, taken on a voyage from Christiansend to 
Saint Malo or Brest, and captured, was restored, the 
cargo being held not to be hois de construction, and 
therefore not contraband under the Danish treaty; but 
it would have held otherwise, if the vessel had been 
bound direct to a port of naval equipment. Lord 
Stowell said, — “ The terms used in the treaty are hois 
de constructions but that must be understood con- 
struction navale. It must be confined to purposes of 
naval equipment. The great difiiculty will be to as- 
certain what is properly to be considered as ship 
timber. Timber has frequently, from particular cir- 
cumstances, a definite and determined character; it 
may be denoted by a particular form, as knee timber, 
which is cT’ooked timber, peculiarly useful for the 
building of ships ; or it may be distinguished by its 
dimensions and size ; but as to other timber generally, 
which is as much a thing of ambiguous use as any- 
thing can be, the fair criterion will be the nature of 
the port to which it is going. If it is going to Brest, 
the destination may be reasonably held to control and 
appropriate the dubious quality, and fix upon it the 
character of ship timber; if to other ports of a less 
military nature, though timber of the same species, it 
may be more favourably regarded. It is the every 
day practice of this court not to consider as included 
within the prohibition all that a more extended inter- 
pretation might justify. It restores spars and balks 
of ordinary magnitude, unless there is something spo- 
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cial in the circumstances attending them to show they 
have a positive destination to naval purposes; 'planches 
de sapin — fir planks— being expressly excepted in the 
treaty, may, I hold, be carried anywhere. In other 
timber, of an indeterminable nature, the judicial test 
is to be sought from the destination under which it is 
going.” 

The executive government of the United States has 
frequently conceded, that the materials for the build- 
ing, equipment and armament of ships of war, as 
timber and naval stores, are contraband. (Mr. Ran- 
dolph’s Letter to Mr. Adet, July 6, 1795; Mr. Pick- 
ering’s Letter to Mr. Pinckney, January 16, 1797 ; 
Messrs. Pinckney, Marshall and Gerry’s Letter to the 
Prench Minister, January 27, 1798.) But it does not 
seem that ship timber is, in se, in all oases to be con- 
sidered a contraband article, though destined to an 
enemy’s port. In the case of the Austrian vessel, II 
Volanie, captured by the Prench privateer i’iStojVe 
de Bonaparte, and which was carrying ship timber to 
Messina, an enemy’s port, it was held by the Council 
of Prizes at Paris, in 1807, upon the opinion of the 
Advocate-General, M. Collet Descotils, that the ship 
timber in that ease was not contraband of war, it being 
ship timber of an ordinary character, and not exclu- 
sively applicable to the building of ships of war. 
(Merlin, Repertoire Universel et Raisonnc de Juris- 
prudence, tome ix. tit. Prise 3Iaritime, sec. 3, art. 3.) 

As it is undoubtedly the prerogative of the sove- 
reign to make new declarations of contraband, when 
articles come into use as implements of war which 
were before innocent, or had, in fact, no existence 
during former wars, the Lords of the Treasury, under 
the provisions of the Customs Consolidation Act, 16 



& 17 Viet. e. 107, s. 55, have issued the following in- 
structions to the officers of the Customs to prevent the 
exportation of steam machinery. 

“ Victoria Regina. 

“ Whereas by the Customs Consolidation Act, 1853, 
section 150, certain goods may, by proclamation or 
Order of her Majesty in Council, be prohibited either 
to be exported or carried coastwise, and whereas we, 
by and with the advice of our Privy Council, deem it 
expedient and necessary to prohibit the goods herein- 
after mentioned either to be exported or carried coast- 
wise, we, by and with the advice aforesaid, do hereby 
order and direct that, from and after the date hereof, 
all arms, ammunition and gunpowder, military or 
naval stores, and the following articles, being articles 
which we have judged capable of being converted into 
or made useful in increasing the quality of military or 
naval stores, that is to say, marine engineSj screw 
propellers, paddle-wheels, cylinders, cranks, shafts, 
boilers, tubes for boilers, boiler plates, fire bars, and 
every article or any other component part of an engine 
or boiler, or any article whatever which is, can or 
may become applicable for the manufacture of marine 
machinery, shall be and the same are hereby prohi- 
bited to be exported from the United Kingdom, or 
carried coastwise. Dated, Buckingham Palace, 18th 
Pebruaiy, 1854.” 

This proclamation has, however, since been modi- 
fied by the proclamation issued on the 11th of April, 
1854:— 

“ By the Lords of her Majesty’s most honourable 
Privy Council. 

“ The Lords of the Council having taken into con- 
sideration certain applications for leave to expoi't arms. 
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ammunition, militai'y and naval stores, &c., being ar- 
ticles of wliicli the exportation is prohibited by her 
Majesty’s proclamation of February 18,1854; their 
lordships are pleased to order, and it is hereby ordered, 
that permission should be granted by the Lords Com- 
missioners of her Majesty’s Treasury to export the 
articles so prohibited, to be carried coastwise to ports 
in the United Kingdom, and likewise to all places in 
North and South America, except the Russian pos- 
sessions in North America; to the coast of Africa, 
west of the Straits of Gibraltar, and round the south 
and east coast of Africa; to the whole coast of Asia 
not within the Mediterranean Sea or the Persian Gulf, 
and not being part of the Russian territories ; to the 
whole of Australia, and to all British colonies within 
the limits aforesaid, upon taking a bond from the per- 
sons exporting such prohibited articles that they shall 
be landed and entered at the port of destination ; and 
that all further permission to export such articles to 
other parts of the world be only granted upon appli- 
cation to the Lords of the Council at this Board. 

C. C. GHEVItliB.” 

Tallow is not considered contraband on a destination 
to such a port as Amsterdam, Amsterdam being a 
great mercantile port as well as a port of naval equip- 
ment; but it would be so to a port of naval equipment, 
such as Brest. (The Neptunus, 3 Rob. 108.) 

Tin plates for canister shot put on board of a cartel 
ship by a British manufacturer at Dover were con- 
demned as droit of Admiralty. (La Mosine, 2 Rob. 
573.) 

The conveyance of military or naval persons in the 
service of the enemy to an enemy’s port is in the 
highest degree contraband. Tlie Friendship (6 Rob. 
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4‘20) was an American ship taken on a voyage 
from Baltimore to Bordeaux, with 30 tons of fustic, 
4,414 hogshead staves, and 90 passengers, being 
French marines, shipped under the direction of the 
French minister in America. In condemning the ship 
and cargo. Lord Stowell said, “ In ordei- to determine 
how far the vessel was engaged in a commercial em- 
ployment, I have little more to do than to look at the 
nature of this part or parcel of the cargo which she 
carries, for so it is called by the mate and also by the 
master. So little, however, do the French officers 
know of the lading, that they depose that there was 
no cargo on board, and repeat that there was not any 
lading over and over again. I observe this also more 
particularly with respect to the deposition of one per- 
son, M. Septaiis, who was more immediately concerned 
in the transaction, being a sort of superintendent over 
the rest. He says in three distinct places ‘ that there 
was no cargo on board.’ I am rather led by this 
manner of deposing to conjecture that it would be 
found to be one of the conditions of the contract (if it 
could be inspected) that there should not he any cargo 
talten on hoard, but that the whole space should be 
reserved for the accommodation of the passengers; 
and that these witnesses speak correctly under the im- 
pression of their understanding of the contract ‘that no 
cargo was on board.’ On this evidence I majf, I 
think, dispose of that part of the case which depends 
upon character, and may determine that the vessel has 
no commercial character belonging to her, that can be 
said to arise out of the nature of her lading. As far 
as it is contended that the ship cannot be considered 
as a transport because she had a cargo on board, I am 
of opinion that all such argument is eft'ectually an- 


CONTRABAND. 


261 


awered, and that there was in the understanding of the 
parties no cargo on board ; as indeed it is a common 
stipulation with transports that none shall be taken. 
It is said tliat there is nothing in the form of a charter 
party to denote the vessel to have been a transport 
under contract with the enemy’s government. I know 
of no precise technical definition of transport vessels 
more than this, that they are vessels hired by the go- 
vernment to do such acts as shall be imposed upon 
them in the military service of the country. It is by 
no means essential to the character of a transport that 
she should be chartered in any particular manner, or 
in any particular form of words, or by any particular 
department of the government. In contracts made 
abroad, more especially where the same opportunities 
may not occur, it would be still less to be expected 
that they should be confined to particular forms. If 
French vessels are not to be found, others must be 
employed on their own terms. The form therefore is 
of no importance. The substance of the thing is this— • 
whether they are vessels hired by the agents of the 
government for the purpose of conveying soldiers or 
stores in the service of the state? That is the sub- 
stance, and it signifies nothing whether the men so 
conveyed are to be put into action on an immediate 
expedition or not. The mere shifting of drafts in de- 
tachments, and the conveyance of stores from one 
place to another, is an ordinary employment of a 
transport vessel, and it is a distinction totally unim- 
portant whether this or that case may be connected 
with the immediate active service of the enemy. In 
removing forces from distant settlements there may be 
no intention of immediate action ; but still the general 
importance of having troops conveyed to places where 
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it is convenient that they should be collected, either 
for present or future use, is what constitutes the object 
and employment of transport vessels. It would be a 
very different case if a vessel appeared to be carrying 
only a few invalided soldiers or discharged sailors, taken 
on board by chance and at their own charge. Looking 
at the description given of the men on board, I am 
satisfied that they are still as effective members of the 
French marine as any can be. Shall it be said then, 
that this is an innoxious trade, or that it is an innocent 
occupation of the vessel? What are arms and ammuni- 
tion in comparison with men, who may be going to be 
conveyed perhaps to renew their activity on our own 
shores? They are persons in a military capacity, who 
could not have made their escape in a vessel of their 
own country. Can it be allowed that neutral vessels 
shall be at liberty to step in and make themselves a 
vehicle for the liberation of such persons, whom the 
chance of war has made in some measure pi'isonors in 
a distant port of their own colonies in the West Indies ? 
It is asked, will you lay down a principle that may be 
carried to the length of preventing a military officer 
in the service of the enemy from finding his way home 
in a neutral vessel from America to Europe ? If he 
was going merely as an ordinary passenger as other 
passengers do, and at his own expense, the question 
would present itself in a very different form. Neither 
this court nor any other British tribunal has ever laid 
down the principle to that extent. This is a ease dif- 
ferently composed. It is the case of a vessel letting 
herself out in a distinct manner, under a contract with 
the enemy’s government, to convey a number of per- 
sons, described as being in the service of the enemy, 
with their military character travelling with them, and 
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to restore them to their own country in that character. 
I do, with peifect satisfaction of mind, pronounce this 
to be a case of a ship engaged in a course of trade 
which cannot be permitted to neutral vessels, and 
without hesitation pronounce this vessel subject to 
condemnation. 

The Hope (9th April, 1808) was the case of an 
American vessel captured on a voyage from Bordeaux 
to New York, having on board various despatches to 
the officers of government in the French West India 
Islands and the Isle of France. There was also on 
board a militaiy officer of rank, aide-de-camp to Ge- 
neral Villaret, who had lately come from Martinique 
and was returning to that island, and who bad been 
shipped in the character of a merchant’s clei'k going to 
settle some outstanding accounts in New Yoi'k. The 
court observed, notwithstanding the assertion of ig- 
norance on the part of the master, it was scarcely cre- 
dible that he could have been deceived with respect to 
the character of a military officer of high rank, so as 
be imposed upon by the disguise of a merchant’s 
clerk. 

When goods are once clearly shown to be contra- 
band, confiscation to the belligerent captor ensues, as 
a matter of course. “ Barely to stop such goods,” says 
Vattel (Book 3, c. 7, s. 11), “ would in general prove 
an ineffectual mode, especially at sea, where there is 
no possibility of entirely cutting off all access to the 
enemy’s harbours. Recourse is, therefore, had to tlie 
expedient of confiscating all contraband goods that we 
can seize on, in order that the fear of loss may operate 
as a check on the avidity of gain, and deter the mer- 
chants of neutral countries from supplying the enemy 
with such commodities. And, indeed, it is an object 
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of such high importance to a nation at war to prevent, 
as far as possible, the enemy’s being supplied with such 
articles as will add to his strength, and render him 
more dangerous, that necessity, and the care of her 
own welfare and safety, authorizes her to take effectual 
methods for that purpose, and to declare that all com- 
modities of that nature, destined for the enemy, shall 
be considered as lawful prize. On this account she 
notifies to the neutral states her declaration of war ; 
whereupon the latter usuallj" give orders to their 
subjects to refrain from all contraljand commerce with 
the nations at war, declaring that if they are captured 
in carrying on such trade the sovereign will not pro- 
tect them. This rule is the point where the general 
custom of Europe seems at present fixed, after a 
number of variations. And, in order to avoid per- 
petual subjects of complaint and rupture, it has, in 
perfect conformity to sound principles, been agreed 
that the belligerent powers may seize and confiscate 
all contraband goods which neutral persons shall at- 
tempt to carry to their enemy, without any complaint 
from the sovereign of those merchants; and, on the 
other hand, the power at war does not impute to the 
neutral sovereigns these practices of their subjects.” 

It is necessary for a neutral, if he would escape the 
danger of these seizures, to be exceedingly circum- 
spect in his whole voyage. From the case of The 
Trende Sontre (6 Rob. 387), it appears that he will 
not be permitted witli impunity to touch at an enemy’s 
port, if he have contraband goods on board, upon any 
excuse, however genuine, of selling other things less 
objectionable in their nature. Innocent articles, if 
they are so unfortunate as to be in company with ob- 
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noxious commodities, must take the ill consequences 
resulting from such an association. They must pro- 
ceed to some other port, where the enemy is not esta- 
blished, and where the obnoxious commodities conse- 
quently lose their contraband character, and become 
fiiir articles of general trade. For though sail cloths 
and hemp are most mischievous materials, if they he 
sailing to a hostile market, yet a belligerent nation in- 
terposes no objection against the transfer of such com- 
modities from a neutral possessor to her own subjects, 
or to another neutral.” 

Contraband is of an infections nature, and contami- 
nates the whole cargo, the innocence of any particular 
article not being usually admitted to exempt it from 
the general confiscation. 

By the ancient law of Europe, contraband cargo 
rendered the ship also liable to condemnation. “ Nor 
can it be said,” said Lord Stowell, in The Ringende 
Jacob (1 Rob. 89), “ that such a penalty is unjust, or 
not supported by the general analogies of law, for 
the owner of the ship has engaged it in an unlawful 
commerce. But in the modern practice of the Courts 
of Admiralty in this country (and I believe of other 
nations also) a milder rule has been adopted, and the 
carrying of contraband articles is attended only with 
the loss of freight and expenses, except where the 
ship belongs to the owner of the contraband cargo, or 
where the simple misconduct of carrying a contraband 
cargo has been connected with other malignant and 
aggravating circumstances.” 

Of all the “ malignant and aggravating circum- 
stances” operating against a ship charged with contra- 
band, false destination and false papers are considered 
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as the most heinous. These,” said Lord Stowell, 
in The Nmitralitet (3 Hob. 295), " constitute circum- 
stances of aggravation that have been held to except the 
cases out of the modern rule and include them in the an- 
cient.” In The Mercurius (1 Rob. 288), Lord Stowell 
said : “ Formerly, by the law of nations, the carrying 
of contraband articles of war worked a forfeiture of the 
ship. (Declaration of England and Holland against 
Spain, 17th of September, 1625, Art. 20 j and treaty 
between England and France, November 3rd, 1653, 
Art. 15.) In modern practice, except where the con- 
traband ai'ticles belong to the owner of the vessel, or 
where the case is attended by particular circumstances 
of aggravation, the penalty has been mitigated to a 
forfeiture of fi-eight and expenses.” 

In the case of The Charlotte, Lord Stowell said : 

The character of the port is immaterial, since naval 
stores, if they are to be considered as contraband, 
are so without refei'ence to the nature of the port, and 
equally, whether bound to a mercantile port only, or 
to a port of naval military equipment. The conse- 
quences of the supply may be nearly the same in 
either case. If sent to a mercantile port, they may 
then be applied to immediate use in the equipment of 
privateers, or they may be conveyed from the mer- 
cantile to the naval port, and there become subservient 
to every purpose to which they could have been applied 
if going directly to a port of naval equipment.” 

By the case of The Richmond, Brattel (5 Rob. 336), 
the carrying pitch and tar to a legal port with the in- 
tention of selling them there, and if not, of carrying 
them on to an enemy’s port for sale, is illegal, and tlie 
intention of so doing being proved, and that the ul- 
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tei’ior destination waa concealed, the vessel, the pvo- 
pertj of the same owners, was held liable in condem- 
nation. So in the case of Th& Charlotte, Stromsten 
(1 Acton, 201), a Swedish ship laden with pitch, tar 
and deals, sailing under instrnctions to take British 
convoy from Lisbon in case the master should not be 
able to obtain a purchaser at Copenhagen for the ship 
and cargo, but afterwards detected entering a Dutch 
enemy’s port, it was held by the Court of Appeal 
liable to condemnation with her cargo, notwithstand- 
ing the protest of the master, alleging the impossibility 
of obtaining convoy, and that the deviation was oc- 
casioned by his apprehension of capture by French 
cruizers, the suspicious circumstances in the case being 
held to remove all favourable construction usually ap- 
plied with respect to the genei’al trade of Sweden in 
such articles. In The Jonge Tobias (1 Rob. 330) 
Lord Stowell said : — “ Formerly, according to the old 
practice, this cargo would have carried with it the 
condemnation of the ship; but in later times this 
practice has been relaxed, and an alteration has been 
introduced which allows the ship to go free, but sub- 
ject to the foi'feitura of freight on the part of the neu- 
tral owner. This applies only to cases where the 
owners of the ship and cargo are different persons. 
Where the owner of the cargo has any interest in the 
ship, the whole of his property will be involved." 

No neutral state is bound by the law of nations to 
prohibit by its municipal law the exportation of con- 
traband articles, and the only illegality of such im- 
portation consists in their liability to confiscation on 
capture by the other belligerent. {The Santissima 
Trinidad, 7 Wheat. 283.) 

n2 
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Contraband concealed in the outward voyage affects 
the ship on her return voyage. The rule holds, not- 
withstanding the vessel may have performed various 
different voyages and repeatedly changed her cargos 
at these several ports to which she may have traded 
from the time of her departure from her original port 
to the time of her return; nor is it necessary that the 
return cargo should be part proceeds of the contraband 
on the former voyage. “The principle,” said Sir 
William Grant, in The Margaret (1 Acton, 335), 
“ upon which this and other prize courts have generally 
proceeded in adjudication of cases of this nature appears 
simply to be this, that if a vessel carried contraband on 
the outward voyage, she is liable to condemnation on 
the homeward voyage. It is by no means necessary 
that the cargo sliould have been purchased by the 
proceeds of this contraband.” 

In The Nancy (3 Hob. 122), persons convicted of 
sending contraband articles to a settlement of the 
enemy in the West Indies, with false papers for 
another destination, were not allowed further proof of 
the return cargo being the proceeds of the contraband 
articles. The question of contraband does not arise 
where the ship was going into a blockaded port with 
articles that would have been contraband if they had 
gone in, but the master changed the destination on 
hearing of the blockade. {The Imina, 3 Rob. 167.) 

Contraband articles are not only prize themselves, 
but affect innocent parts of the cargo belonging to the 
same person. Thus, in The Staadt Embden {l Rob. 
26), Lord Stowell condemned the whole cargo of deals 
and masts, the latter being contraband in the judgment 
even of the moat zealous advocates of neutral com- 
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mol’ce, on the gi'ound “that no distinction could be 
made between these articles, because they were all the 
property of the same claimant ; for although a mixture 
of contraband articles may not affect innocent articles 
the propei'ty of a different owner, it contaminates every 
part of the cargo belonging to the same person, and 
makes it subject to confiscatiori. The same principle 
is strongly enforced by Bynkershoeck throughout the 
whole of his twelfth chapter : “ Sed omnino distinguen- 
dum jmten,” says he, “ an lidtce et illicitm merces ad 
eundem domimim jiertineant, an ad diversos, si ad 
eundem omnes recth puhlicabuntur ob continentiam 
delicti.” 

The general rule, that where a capture is made of a 
cargo, the property of an enemy carried in a neutral 
ship, the neutral shipowner obtains against the captor 
those rights which he had against the enemy, does not 
apply to the case of contraband. “ If, said Lord 
Stowell, in The JSinanuel (1 Rob. 296), “an enemy 
puts on board a neutral vessel a cargo belonging to 
himself, which is a contraband cargo, and that cargo 
is taken, it is condemnable to the captor; but the 
court will not consider itself as bound to enforce the 
payment of freight against the captors, although, at 
the same time, the neutral shipowner might have just 
reason to demand it from the enemy with respect to 
whom his contract has been performed, so far as he 
had not been disabled from fulfilling it by the very 
cii'cumstance of the other contracting party having put 
a cargo of tliat species on board, and consequently 
exposed the vessel to hostile seizure; and the court 
may, in like manner, not consider itself under any 
obligation to say, in other instances, that the captors 
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are liable to tlie charge of freight; altbouglt it may be 
a gooci and valid demand against the owner, which 
the parties must settle elsewhere.” 

There are certain cases, however, in which contra- 
band articles may be brought in, not for confiscation 
but for pre-emption. In the case of The Haalet (2 
Rob. 174), Lord Stowell said, “The right of taking- 
possession of cargos of this description {commeatus — > 
provisions) going to the enemy’s ports is no peculiar 
claim of this country ; it belongs generally to bellige- 
rent nations. The ancient practice of Europe, or at 
least of several maritime states of Europe, was to con- 
fiscate them entirely; a century has not elapsed since 
this claim has been asserted by some of them. A 
more mitigated practice has prevailed in later times of 
holding such cargos subject only to a right of pre- 
emption, that is, to a i-ight of purchase upon a reason- 
able compensation to the individual whose property 
is thus diverted. I have never understood that, on the 
side of the belligerent, this claim goes beyond the case 
of cargos avowedly bound to the enemy’s ports, or sus- 
pected, on just grounds, to have a concealed destina- 
tion of that kind ; or that on the side of the neutral, 
the same exact compensation is to be expected which 
he might have demanded from the enemy in, his own 
port. The enemy may be distressed by famine, and 
may be driven by his necessities to pay a famine price 
for the commodity, if it gets there. It does not follow 
that, acting upon my rights of war in intercepting 
such supplies, I am under the obligation of paying 
that price of distress. It is a mitigated exercise of 
war on which my purchase is made, and no rule has 
established that such a purchase shall be i-egulated 
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exactly upon the same terms of profit which would 
have followed the adventure if no such exercise of war 
had intervened. It is a reasonable indemnification 
and a fair profit on the commodity that is due, refe- 
rence being had to the original price actually paid by 
the exporter, and the expenses which he has incurred. 
As to what is to be deemed a reasonable indemnifica- 
tion and profit, I hope and trust that this country will 
never be found backward in giving a liberal interpre- 
tation to these terms ; but certainly the capturing 
nation does not always take these cargos on the same 
terms on which an enemy would be content to pur- 
chase them ; much less are cases of this kind to be 
considered as eases of costs and damages, in which all 
loss of possible profit is to be laid upon unjust captors ; 
for these are not unjust captures, but authorized exer- 
cises of the rights of war.” “ Pre-emption,” observed 
the learned judge, in The Sarah Christina (1 Rob. 
241), “is no unfair compromise between the belligerent 
rights, founded on the necessities of self-defence, and 
the claims of the neutral to export his native commo- 
dities, though immediately subservient to the purposes 
of hostility.” 

The Danish government has issued a declaration 
containing its definitions of contraband, which includes 
horses, timber for construction of vessels, tar, copper- 
plates, sailcloth, canvas, hemp, cordage, &c., but not 
coals; besides, the royal Danish ordinance of May 
4th, 1803, is renewed. So, no Danish pilots, or men 
acquainted with the Danisli straits and seas, are al- 
lowed to serve on board the belligerent powers’ vessels. 
In the instructions for the commanders of the Danish 
guard ships, they are instructed to observe a strict 
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Beutralit.y~to protest against tlie taking of captured 
■war or merchant vessels into Danish ports, but not to 
oppose it by force, and only to use force against pri- 
vateers. The Danish territory is to be considered to 
extend one Danish sea mile from the coast, except at 
Kromborg and the river Elbe at Gluckstadt, where 
the distance is named as three thousand ells — six thou- 
sand feet. 

RIGHT OF SEARCH. 

The rights of a belligerent nation against the delin- 
quencies of neutrals would exist in vain if she were 
not armed with a practical power, by which those 
rights may be enforced. Such a power, by the law of 
nations, regularly exists; and it is called the power of 
visitation and search. “We cannot prevent the con- 
veyance of contraband goods,” says Vattel (Book iii, 
c. 7, 8. 114), “ without searching neutral vessels that 
we meet at sea. We have, therefore, a right to search 
them.” This is clear and satisfactory. If, upon making 
this search, the vessel be found employed in contraband 
trade, or in carrying despatches or troops, or in any 
other illegal commerce, she is brought in for adjudi- 
cation in the Court of Admiralty. If, on the other 
hand, her commerce appear to be legitimate, she is dis- 
missed without further molestation or inconvenience. 

Neutrals have made many struggles against this 
right of visitation and search, and particularly by the 
celebrated league, which was formed daring the Ame- 
rican war, with the Empress of Russia at its head. 
A declaration, dated the 28th February, 1781, was 
delivered to the minister of each of the belligerent 
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powers, purporting, “ that neutral ships ought to be 
at liberty to navigate freely from port to port, and upon 
the coast of the nations at war; that the goods and 
effects of the subjects of the belligerent powers should 
be fi'ee, with the exception of contraband goods ; that 
no goods should be considered as contraband, but 
such as were specified in the 10th and 11th articles 
of the treaty of commerce between Russia and Great 
Britain, dated 20th of June, 1766; that to ascertain 
what should be deemed a blockaded port, it was de- 
termined that none should be admitted to come within 
that description, but such only, where, by reason of 
the near approach of the ships employed in the attack, 
thei'e was an apparent danger that they would be able 
to enter it. And finally, that these principles should 
serve as a basis for all proceedings and judgments 
upon the legality of prizes.” 

The right of visitation and search was not strictly 
enforced by Great Britain under these circumstances; 
but it was not abandoned. Similar attempts, subse- 
quently made, have been defeated and totally over- 
thrown, and the right at this day subsists practically 
as well as theoretically. Such opposition (illegal 
according to the soundest principles of international 
jurisprudence) is adverted to in terms of strong dis- 
approbation by three of the judges in Oarrels v. 
Kensington (8 T. R. 230). 

The whole international law upon this subject is 
thus summed up by Lord Stowell, in his judgment 
on the case of The Maria (1 Rob. 340). ‘‘The 
right of visiting and searching merchant ships upon 
the high seas, whatever be the ships, whatever be the 
cai'gos, whatever be the destinations, is an incontestable 
n5 
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right of the lawfully commissioned cvuizers of a bel- 
ligerent nation. 1 say, be the ships, the cargos, the 
destinations, what they may, because, till they are 
visited and searched, it does not appear what the ships, 
or the cargos, or the destinations are ; and it is for the 
purpose of ascertaining these points that the necessity 
of this right of visitation and search exists. This right 
is so clear in principle, that no man can deny it who 
admits the legality of maritime capture j because, if 
you are not at liberty to ascertain by sufficient inquiry 
whether there is property that can be legally captured, 
it is impossible to capture. Even tliose who contend 
for the inadmissible rule, that free ships make free 
goods, must admit the exercise of this right at least 
for the purpose of ascertaining whether the ships are 
free ships or not. The right is equally clear in prac- 
tice; for practice is uniform and universal upon the 
subject. The many European treaties which I’efer to 
this right, refer to it as pre-existing, and merely regu- 
late the exercise of it. All writers upon the law of 
nations unanimously acknowledge it, without the excep- 
tion of Hubner himself, the great champion of neutral 
privileges. In short, no man in the least degree con- 
versant with subjects of this kind has ever, that I 
know of, breathed a doubt upon it. The right must 
unquestionably be exercised with as little of personal 
harshness and of vexation in the mode as possible; 
but soften it as much as you can, it is still a right of 
force, though of lawful force— something in the nature 
of civil process, where force is employed, hut a lawful 
force, which cannot lawfully be resisted. For it is a 
wild conceit that wherever force is used, it may be 
forcibly resisted; a lawful force cannot lawfully be 
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resisted. The only case where it can be so in matters 
of this nature, is in the state of war and conflict between 
two countries, where one party has a perfect right to 
attack by force, and the other has an equally perfect 
right to repel by force. But in the relative situation 
of two countries at peace with each other, no such 
conflicting rights can possibly co-exist. 

“ Second.— The authority of the sovereign of the 
neutral country being interposed in any manner of 
mere force cannot legally vary the rights of a law- 
fully-commissioned belligerent cruizerj I say legally, 
because what may be given, or be fit to be given, in 
the administration of this species of law, to considera- 
tions of comity or of national policy, are views of the 
matter which, sitting in this court, I have no right to 
entertain. All that I assert is, that legally it cannot 
be maintained that if a Swedish commissioned cruizer, 
during the wars of his own country, has a right by 
the law of nations to visit and examine neutral ships, 
the king of England, being neutral to Sweden, is au- 
thorized by that law to obstruct the exercise of that 
right with respect to the merchant ships of his coun- 
try. I add this, that I cannot but think that, if he 
obstructed it by force, it would very much resemble 
(with all due reverence be it spoken) an opposition of 
illegal violence to legal right. Two sovereigns may 
unquestionably agree, if they think fit, as in some 
late instances they have agreed (Treaty between Hol- 
land and America, 1782, Art. 10), by special cove- 
nant, that the presence of one of their armed ships 
along with their merchant ships shall be mutually 
understood to imply that nothing is to be found in 
that convoy of merchant ships inconsistent with amity 
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or iieutralitj; and if they consent to accept this pledge, 
no third party has a right to quarrel with it any more 
than with any other pledge which they may agree 
mutually to accept. But surely no sovereign can 
legally compel the acceptance of such a security by 
mere force. The only security known to the law of 
nations upon this subject, independent of all special 
covenant, is the right of personal visitation and search 
to be exercised by those who have the interest in 
making it. I am not ignorant that, amongst the loose 
doctrines which modern fancy, under the various de- 
nominations of philosophy and philanthropy, and I 
know not what, have thrown upon the world, it has 
been within these few years advanced, or rather insi- 
miated, that it might possibly be well if such a security 
were accepted. Upon such unauthorized speculations 
it is not necessary for me to descant. The law and 
practice of nations (I include pai’ticularly the practice 
of Sweden when it happens to be belligerent) give 
them no sort of countenance ; and until that law and 
practice are new modelled in such a way as may sur- 
renclei’ the known and ancient rights of some nations 
to the present convenience of other nations (which 
nations may perhaps remember to forget them when 
they happen to be themselves belligerent), no reve- 
rence is due to them. They are the elements of that 
system which, if it is consistent, has for its real pur- 
pose an entire abolition of capture in war; that is, in 
other words, to change the nature of hostility as it has 
ever existed amongst mankind, and to introduce a 
state of things not yet seen in the world, that of a 
military war and a commercial peace. If it were fit 
that such a state should be introduced, it is at least 
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necessary that it should be introduced in an avowed 
and intelligible manner, and not in a way which, pro- 
fessing gravely to adhere to that system which has for 
centuries prevailed amongst civilized states, and urging 
at the same time a pretension utterly inconsistent with 
all its known principles, delivers over the whole matter 
at once to eternal controversy and conflict at the ex- 
pense of the constant hazard of the harmony of states, 
and of the lives and safeties of innocent individuals. 

“Thirdly. — That the penalty for the violent contra- 
vention of I, his right is the confiscation of the property 
so withheld from visitation and search. For the proof 
of this I need only refer to Vattel, one of the most 
correct, and certainly not the least indulgent, of mo- 
dern professors of public law. In Book 3, c. 7, s. 
114, he expresses himself thus: — ‘It is not possible 
to prevent the transport of contraband goods, if the 
neutral vessels met at sen are not visited as we are 
entitled to visit them. Several powerful nations have, 
at different times, refused to submit to that search. 
At the present day, a neutral vessel refusing to suffer 
to be searched would be condemned on that single 
ground alone, as being good prize.’ Vattel is here to 
be considered not merely as a lawyer delivering an 
opinion, but as a witness asserting a fact — the fact 
that such is the existing practice of modern Europe. 
And to be sure the only marvel in the case is, that he 
should mention it as a law merely modern, when it is 
remembered that it is a principle not only of the civil 
law (on which great part of the law of nations is 
fouiKled), but of the private jurisprudence of most 
countries in Europe, — that a contumacious refusal to 
submit to fair inquiry infers all the penalties of con- 
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vioted guilt. Conformably to tliia principle, we find 
in tlic eelebratod French Ordinance of 1681, now in 
force, Art. 12, ‘ that evert/ vessel shall be good prixe, 
in case of resistance and combat;’ and Valin, in his 
sinullcr Commentary, p. 81, says expressly, that al- 
though the expression is in the conjunctive, yet that 
the resistance alone is sufficient. He refers to the 
Siianish Ordinance, 1718, evidently copied from it, in 
which it is expressed in the disjunctive, ‘ in case of 
resistance or combat.’ And recent instances are at 
hand and within view, in which it appears that Spain 
continues to act upon this princi]>le. The fii’st time in 
which it occurs to my notice on the inquiries I have 
been able to make in the Institutes of our own coun- 
try, respecting uiattoi's of this nature, excepting what 
occurs in the Black Book of the Admiralty, is in the 
Order of Council, 1664, Art. 12, which dirrjcts, ‘ that 
when any ship met withal by the royal navy, or other 
shij) cotnmissionated, shall fight or make resistance, the 
said ship and goods shall be adjudged lawful prize.’ 
A similar article occurs in the Proclamation of 1672. 
I am aware that in those orders and proclamations are 
to be found some articles not very consistent with the 
law of nations as understood now, or indeed at that 
time; for they are expressly censured by Lord Cla- 
rendon. (Life, p. 242.) But the article I refer to is 
not of those he reprehends ; and it is observable that 
Sir Robert Wiseman, then the king’s Advocate-Ge- 
neral, who reported upon the articles in 1673, and 
expresses a disapprobation of some of them as harsh 
and novel, does not mark this article with any obser- 
vation of censure. I am therefore warranted in saying 
that it was the rule, and the undisputed rule, of the 
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British Admiralty. I will not say that that rule may 
not have been brolcen in upon in some instances by 
considerations of comity or of policy, by which it may 
be fit that the administration of this species of law 
should be tempered in the hands of those tribunals 
which have a right to entertain and apply them ; for 
no man can deny that a state may recede from its 
extreme rights, and that its supreme councils are au- 
thorized to determine in what cases it may be fit to do 
so, the particular captor having in no case any other 
right and title than what the state itself would possess 
under the same facts of capture. But I stand with 
confidence upon all fair principles of reason, — upon the 
distinct authoritv of Vattel, — upon the Institutes of 
other great maritime countries, as well as those of our 
own country, — when I venture to lay it down that by 
the law of nations, as now understood, a deliberate 
and continued resistance to search, on the part of a 
neutral vessel to a lawful cruizor, is followed by the 
legal consequence of confiscation.’' 

The duty of self-preservation gives to belligerent 
nations this right. It is founded upon necessity, and 
is exclusively and strictly a war right, and does not 
rightfully exist in time of peace unless conceded by 
treaty. (Ze Louis, 2 Dod. 248 ; The Antelope, 10 
Wheaton, 119.) The British government, indeed, by 
statute in August, 1839, in order more effectually to 
suppiess the slave trade, and especially as against Por- 
tugal, a power that had grossly violated her treaty with 
this country on that subject, authorized the power of 
visitation and search in time of peace. The British par- 
liament, however, disclaims generally the right of search 
in time of peace, though it claims at all times the right 
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of visit, in ortler to know wbetlier a vessel pi’otending 
for instance to be American, and hoisting the Airieri- 
ciiu flaf, is really what she seems to be, (Lord 
Aberdeen’s dispatch of Deo. 1841 to the American 
minister, Mr. Stevenson.) But the government of the 
United States does not admit the distinction between 
the right of visitation and the right of search. It 
considers the difference to be rather one of definition 
than of principle, and that it is not knovvn to the law 
of nations; it will not admit the exercise of the 
claim of visit to be a right; while the British govern- 
ment concedes, that, if in the exercise of the right of 
visit to ascertain the genuineness of the flag wdiich 
a suspected vessel bears any injury ensues, prompt 
reparation would be made. The intervisitation of 
ships at sea is a branch of the law of self-defence, and 
is in point of fact practised by the public vessels of 
all nations, including those of the United States, when 
the piratical character of a vessel is suspected. The 
right of vi.sit, ns distinct from the right of search, has 
been termed, by the Supreme Court of the United 
States, the right of approach for that purpose {The 
Mariana Flora, 11 Wheaton, 143) ; and it is con- 
sidered to he well warranted by the principles of 
public law and the usages of nations. (Bynk. lib. 
1, c. 114.) 

Neutral vessels, as we have said, have frequently 
been disposed to question and resist the exercise of 
this right. This was particularly the case with the 
Baltic confederacy during the American war, and with 
the convention of the Baltic powers in 1801. The 
right of search was denied, and the flag of the state 
was declared to be a substitute for all documentary 


BIGHT OF SEARCH. 


281 


and other proof, and to exclude all right of search. 
These powers armed for the purpose of defending 
their neutral pretensions ; and England did not hesitate 
to consider it as an attejn[)t to introduce by force a 
new code of maritime law, inconsistent with her bel- 
ligerent rights and hostile to her interests, and one 
which would go to extinguish the right of maritime 
capture. The attempt was speedily frustrated and 
abandoned, and the right of search has since that time 
been considered incontrovertible. In the convention 
between England and Enssia of the 17th of June, 
180], Russia admitted the belligerent right of search, 
even of mereliant vessels navigating under convoy of a 
ship of war, provided that it was exercised by a ship of 
war belonging to government. The government of 
the United States also admits the right of visitation 
and searcli by belligerent government vessels of their 
h t vessels, for enemy’s property, articles con- 
traband of war, or men in the land or naval service 
of the enemy ; but it does not understand the law of 
nations to autliorize, and does not admit, the right of 
search for subjects or seamen ; while England on the 
other hand asserts the right to look for her subjects 
on the high seas, into whatever service they might 
enter and will not renounce it. This difference was 
one principal cause of the war of 1812, and remains 
unsettled to this day. In the discussions of 1842, 
between Lord Asliburton and Mr. Webster, relative 
to the boundary line of the State of Maine, the 
American minister intimated that the rule hereafter 
to bo insisted upon would be “ that every regularly 
documented American merchant vessel would be evi- 
dence that the seamen on board were American and 
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would find their protection in the flag which was over 
them.” 

The right of search is confined to private mer- 
chant vessels, and does not apply to public ships of 
war, whose immunity from the exercise of any juris- 
diction, but that of the sovereign power to which they 
belong, is uniformly asserted and conceded. {The 
Prins Frederick, 2 Dod. 451 ; The Exchange v. 
McFadden, 7 Cranch, 116, L' Invincible, 1 Wheat. 
238.) 

The right of visitation and search must be conducted 
with as much regard to the safety of tlie vessel detained 
as is consistent with a thorough examination of the 
character and voyage. If the neutral has acted with 
candour and good faith, and the inquiry has been 
wrongfully pursued, the belligerent cruizer is respon- 
sible to the neutral in costs and damages. (ITAe Anna 
Ilaria, 2 Wheat. 327.) The mere exercise, indeed, 
of the right of search involves the cruizer in no tres- 
pass, for it is strictly lawful ; but if he proceeds to cap- 
ture the vessel as prize, and sends her in for adjudica- 
tion, and there be no probable cause, he is responsible. 
It is not the search, but the subsequent capture, which 
in such a case is treated as a tortious act (2 Mason, 439). 
If the capture be justifiable, the subsequent detention 
for adjudication is never punished with damages. To 
detain for examination is a right which a belligerent 
may exercise over every vessel, except a national 
vessel, which he meets with on the ocean. This right 
necessarily carries with it all the means essential to 
its exercise; among these may sometimes be included 
the assumption of the disguise of a friend or of an 
enemy, which is a lawful stratagem of war. If in 
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consequence of tlie use of this stratagem, the crew of 
vessel detained abandon their duty before they are 
actually made prisoners of war, and the vessel is 
thereby lost, the captors are not responsible. (27ie 
Eleanor, 2 Wheat. 345.) In strictness of law bel- 
ligerents have no right to compel neutrals to bring 
their papers on board of the searching ship. The 
search should be made on board of the neutral, and 
all that the latter is obliged to do, is to act fairly and 
frankly in the disclosure of his papers and voyage, 
and to offer no resistance to complete and thorough 
examination of his vessel and cargo. But though it bo 
an irregularity to compel a neutral, under the terror 
of a superior force, to leave his own ship and submit 
to examination and search elsewhere, yet it is an irre- 
gularity in the exercise of a known right, and no 
penalty has ever been attached to its commission. 
{The Gewge, 1 Mason, 24.) Where there is no right 
to visit and search, there can be no right to seize and 
bring in for adjudication. 

When the right of visitation and search is exercised 
upon a neutral vessel, the first object of inquiry is 
generally the ship’s papers. The following are the 
papers and documents which are usually required by 
way of evidence of a vessel’s neutral character, and 
which are, therefore, expected to be uniformly found 
on board; — 

1. The Pfl.s’, sport.— This is a permission from the 
neutral state to the captain or master of the ship to 
proceed on the voyage proposed, and usually contains 
his name and residence, the name, description, and 
designation of the ship, with such other matters as the 
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practice of the place requires. This document is in- 
dispensably neeessaiy for tlie safety of every neutral 
ship, tiubnersays, this is the only paper that is rigor- 
ously insisted upon by the Barbary corsairs, by the 
production of which alone their friends are protected 
from insult. 

A General Pass is a thing not to be admitted; it 
is not to be s.aid that it is immaterial whether it be 
granted to A. or to B. If the real interest is neutral, 
a pass should describe explicitly one of the partners 
of a house of trade at least. On this principle. Lord 
Stowell refused to restore The Hoop (1 Robinson, 129), 
claimed by the master for a M. Uven, of whom, 
however, tlio master on liis deposition knew nothing, 
and whose iianio did not aiipear on the ship’s pass. 
‘*It is the established rule,” said Lord Stowell, in 
Thu Elimheth (5 Rob. 4), “ that a vessel sailing under 
the colours and pass of a nation is to be considered as 
clothed with the national character of that country. 
With goods it may be otherwise, but ships have a pe- 
culiar cliaracter impressed upon them, by the special 
nature of their documents, and have always been held 
to the character witl) which they are so invested, to 
the exclusion of any claims of interest that persons 
living ill neutral countries may actually have in them.” 

2. The sea letter, or sea brief, which specifies the 
nature and quantity of the cargo, the place from when ce 
it comes, and its destination. This paper is not so 
necessary as the passport, because that, in most cases, 
supplies its place. 

3. The proofs of property, which ought to show that 
the ship really belongs to the subjects of a neutral 
state. If she appear to either belligerent to have been 
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built in the enemy’s country, proof is generally required 
that she was purchased by the neutral before, or cap- 
tured and legally eonderaned since the declaration of 
war ; and in the latter case, the bill of sale, properly 
authenticated, ought to be produced. 

4. The muster roll (rola d’ equipage) contains the 
names, ages, quality, place of residence, and, above all, 
the place of birth of every person of the ship’s com- 
pany. This document is of great use in ascertaining 
the ship’s neutrality. It must naturally excite a vio- 
lent suspicion, if the majority of the crew be found to 
consist of foreigners; still more, if they be natives of 
the enemy’s country. 

5. Tlie charter party. This instrument serves to 
autlumtioate many of the facts, on which the proof of 
the ship’s neutrality must rest, and is, tliereforo, ex- 
tremely necessary. 

6. The bill of lading, by which the captain acknow- 
ledges the receipt of the goods specified therein, and 
promises to deliver them to the consignee, or his order. 
Of this there are usually several duplicates, of which 
one is delivered to the captain, one kept by the shipper 
of the goods, and one transmitted to the consignee. 
This instrument, being only the evidence of a private 
transaction between the owner of the goods and the 
captain, does not carry with it the same degree of 
authenticity as the charter party. 

7. The invoices, which contain the particulars and 
prices of each parcel of goods, with the amount of the 
freight, duties, and other charges thereon, which are 
usually transmitted from the shippers to their factors 
or consignees. These invoices prove by whom the 
goods were shipped, and to whom consigned. They 
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carry with them, however, but little authenticity, being 
easily fabricated, where fraud is intended. 

8. The log-book, or ship’s journal, which contains 
an accurate account of the ship’s course, with a short 
history of every occurrence during the voyage. If 
this be faithfully kept, it will throw great light on the 
question of neutrality. If it be in any I’espect fabri- 
cated, this may, in general, be easily detected. 

9. The bill of health, which is a certificate, properly 
authenticated, that the ship comes from a place where 
no contagious distemper prevails, and that none of the 
crew, at the time of her departure, were infected with 
such distemper. 

A master must have knowledge as to his cargo. 
Tho court will not lay down a rule so harsh as to 
require that every carrier master should know the 
property of every part of her cargo, yet in time of 
war, it cannot be unknown to neutrals that the master 
is expected to speak to the property of his cargo. 
(Lord Stowell, T/w Eenrom, 2 Robinson, 15.) 

Instructions should be fully produced by masters of 
ships to cruizei's. “ The conduct of the master in with- 
holding his instructions till the time of examination, 
was certainly incorrect (Lord Stow>ell, Concordia, 1 
Rob, 120); it is a master’s duty to •produce all Ms 
paper’s, and least of all to withhold his instruction.s, 
which are very important papers to be communicated 
for the interest of both parties — important both to the 
owner and the captor.” 

Alternative destination sliould be disclosed in the 
papers and depositions; it ought to be stated at first, 
(Lord Stowell, The Juffrau Anna, 1 Robinson, 120.) 
“ To make a voyage fairly alternative, it should ap- 


niailT OF SEAECH. 


pear on the papers to be so; for otherwise it must 
mislead the cruizers of the belligerent countries, and 
prevent them from forming a right judgment of their 
case. In Tho Juffrau Anna (1 Roinson, uh. sup.), 
Lord Stowell refused the privilege of farther proof, on 
the ground of mala fides, as to alleged alternative 
destination, the orders to the master being to go to Os- 
tend, if not obstructed by British m'uizers.” The 
mastei',” said Lord Stowell, “ was to use his best en- 
deavour to get to Ostend, and only to take another 
destination if he sliauld be prevented from accomplish- 
ing the first. This is scarcely to be considered as an 
alternative destination.” 

“ General clearances (as to the East orWest Indies) I 
cannot say are absolutely and necessarily illegal, al- 
though they are certainly inconvenient to all parties 
by throwing a great uncertainty on the nature of the 
intended voyage; if neutral governments permit these 
indefinite cleai'ances, which seem to allow a destina- 
tion to tho ports of the belligerent (if such belligerent 
has any ports to the East or West Indies), it seems 
proper, at least, that the nature of the cargo should 
correspond, and care should be taken that the cargo 
should be such as their subjects are allowed to carry 
to an enemy’s port. There should be an affidavit, as in 
voyages to an enemy’s port, that the cargo contains no 
prohibited goods; for without some precaution of this 
kind, great frauds may be committed against the pub- 
lic treaties of the country, and the country may be in- 
volved in the oonsecpiences of such frauds.” (Lord 
Stowell, The Eenrom, 1 Rob. 6.) 

Though by the law of nations, the want of some 
of these papers may be taken as strong presumptive 
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evidence, yet the want of none of them amounts to 
conclusive evidence against a ship’s neutrality. (8 
T. U. 434 — 437 ; Parke, 363 — 562.) “ Such papers,” 
says Lord Stowell, in The Odin (1 Rob. 252,) “ duly 
verified and supported, are sti'ong primd facie evi- 
dence in all coses, and, if unopposed, are conclusive 
evidence; but if there are circumstances and facta 
appearing in the case, leading justly to the conclu- 
sion that those papers, though formal in themselves, 
and though formally supported by oath, are never- 
tlielcss false, it would bo ridienlous to say that the 
court is bound by them. It is a wild conceit, that 
any court of justice is bound by mere swearing; it is 
the swearing credibly that is to conclude its judgment. 
Unquestionably, a Court of Admiralty will proceed 
with all requisite caution in determining against regu- 
lar papers, regularly supported ; but if tlie papei'S say 
one thing, and the facts of the case another, the court 
must exercise a sober judgment, and determine, accord- 
ing to the common rules of evidence, to which the pre- 
ponderance is due. The rule is, as I have always 
understood it in the Court of Admiralty, that papers 
by themselves prove nothing ; they are a mere dead 
letter, if they are not supported by t he oaths of persons 
in a situation to give them validity. Those who look 
back to the elaborate exposition of the proceedings of 
oiir Courts of Admiralty, in the answer to the Prus- 
sian memorial, will find this to have been laid down as a 
fundamental position, “ that the master must verify his 
papers.” It is true, that in the case of a carrier mas- 
ter, it may be expected that the verification should be 
less positive than where he is himself the agent ; but 
this is expected, that he should depose at least that he 
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believes the cargo to be as asserted in the claim ; less 
than that I never remeraber to have been accepted in 
any case ; and if it were necessary for me to apolo- 
gise for tlie rules which I find established in this court, 
I think this might be vindicated on every principle of 
reason and justice. When a cargo is taken on board 
in an enemy’s port, and that port blockaded, (which is 
a circumstance of some weight, as affording a greater 
temptation to fraud,) if the master is not required to 
say even that he believes the property to be as claimed, 
it would open the door to every sort of abuse. 

“ Where, between the two species of evidence of 
prize,” said Lord Stoweli, in The. Viijilanlia (1 Rob. 1), 
“ the depositions and documents, tliere is a repugnanne, 
the conviction of the Court of Admiralty must, as a 
general rule, be kept in equilibrio, till it can receive 
further proof; but it is a rule by no means inflexible; 
it is liable to many exceptions: the exceptions may 
sometimes bo in favour of depositions, and sometimes, 
though more rarely, on the side of the documentary 
evidence. A case may exist in which the witnesses may 
appear to speak with such a manifest disregard to 
truth, that the court may decide in favour of papers 
bearing upon them all the characters of fairness and 
veracity. On the other hand, it may happen, and 
does more frequently happen, that the papers may 
betray such a taint and leaven of suspicion on the face 
of them, as will give a decided preponderancy to the 
testimonies of the witnesses examined, especially if 
these witnesses give a natural account of the part they 
took in the transaction, and in a manner so distinct 
and clear, as to carry with it every degree of moral 
probability. The propriety of this practice will be best 
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illustrated by an example. Let us suppose tbe case of 
a ship furnished with documents, before there has 
arisen any apprehension of a war ; there could then be 
no reason for the introduction of fraudulent papers ; 
fraud is always inconvenient, and seldom adopted as a 
matter of choice; under such circumstances there is no 
particular ground of suspicion against the documents : 
— but on the other side, suppose that there is a war, 
or the apprehension of a war, when the documents 
are composed in that decided, or in that doubtful state 
of things, they become subject to some suspicions in 
limine, which suspicion may be increased by their 
having passed through the enemy’s hands. The sus- 
picion will be still further increased, if the property to 
which they relate has continued under the manage- 
ment or direction of the enemy. And if, in addition to 
all tills, they carry such contradictions or difficulties 
on the face of them as cannot be explained, admitting 
the matter to be a fair transaction, all or any of these 
circumstances must divest the papers of their natural 
credit.” 

“It is insisted as a reasonable rule,” said Lord 
Stowell, in The Calypo (2 Rob. 158), “ that in cases 
where some papers are produced at first, and others 
kept back, you are to suppose the papers not produced 
to state the true and exact measure of interest. I allow 
that all the papers are to be taken together, but I 
cannot go so far as to admit that concealed papers 
are to be taken as necessarily containing the truth, 
because if such a rule was established as a principle of 
this court, it would let in an infinity of fraud, and 
make it the easiest thing in the world to protect the 
chief bulk of property in any case by giving up some 
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part upon tlie pretended disclosures contained in these 
concealed papers. The more reasonable rule would 
be, that where there is one set of papers admitted to 
be false, and another set coming put of the same hands, 
that the whole is thrown into a state of uncertainty 
and doubt.” 

“It has been said” (remarked Lord Stowell, in 
The Calypso, ub. sup.), “ that false papers will not, 
by the law of this court, necessarily lead to condem- 
nation, if the proof of property is clear; and that 
papers, false as to the destination, will not stand in the 
way of restitution, under the practice of the Admiralty 
of this country. It has been said, also, and truly, that 
evidence respecting the cargo does not generally affect 
the ship, as it may frequently ha])pen that the owners 
of the cargo will, from lust of gain, put on board false 
jjapers without the knowledge or privity of the owners 
of the ship. But it is a very different case when the 
shij) and cargo belong to the same persons; and, 
although I will not say that false papers would, even 
in such a case, necessarily lead to condemnation of the 
ship.” The spoliation of papers is a still more aggra- 
vated and inflamed circumstance of suspicion. This fact 
may exclude further proof, and be sufficient to infer 
guilt; but it does not in England, or in the United 
States, as by the maritime law of other countries, 
create an absolute presumption juris et de jure. The 
spoliation of papers may be a circumstance open for 
explanation, for it may have arisen from accident, 
necessity, or superior force. {The Pizarro, 2 Wheat. 
227.) If the explanation, however, be not prompt and 
frank, or be weak and futile, — if the cause labours under 
heavy suspicions, or there be a vehement presumption 
o2 
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of bad faith, or gross prevarication, it is good cause for 
the denial of further proof; and the coiuleiniiation 
ensues from defects in the evidence which tlie party 
is not at liberty to supply. In Bat'nardi v. Motteaicx 
(Doug. 581), Lord Mansfield observed, that by the 
maritime law of all countries, throwing papers over- 
board is considered a strong presumption of enemy’s 
property ; though in all his experience he had never 
known a condemnation on that circumstance only. In 
The Tmo Brothers (1 Rob. 133), however, Lord 
Stowell said : “ No rule can be better known, than 
that neutral masters are not at liberty to destroy 
papers; or if they do, that they will not be admitted 
to explain away such a suppression, by saying, ‘ that 
they were only private letters.’ In all cases it must 
be considered a proof of mala foies; and where that 
appears, it is an universal rule to presume the worst 
against those who arc convicted of it : it will always 
be sui)posed that such letters relate to the ship or cargo ; 
and that it was of material consequence to some in- 
terests, that they should he destroyed. 

“ Duly documented is altogether a relative term ; for 
a vessel may be duly documented in one case by papers 
which would not bo sufficient documents in another. 
Thus, in ordinary cases, a Danish ship would be 
duly documented by a Danish pass, and other papers ; 
but if she appeared to have been bought in the enemy’s 
country during the war, a bill of sale would be neces- 
sary, and that duly verified and supported.” “By 
fully documented papers, I moan regular papers, sup- 
ported by the knowledge and testimony of the master.” 
(Id. The Adriana, ib. p. 317.) 

It bad been supposed, that under the terms of the 
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declaration, issued by her Majesty on the 28th of 
March, 1854, it was her Majesty’s intention, to some 
extent, to relax tlie right of search. On the 30th 
of March, the Attorney-General stated, in answer to a 
question from Mr. Mitchell, that “it was never in- 
tended to give up, nor did the declaration give ap, the 
right of searcliing neutral vessels. It was impossible 
to give up that right; and this country still maintains 
its right to search and seize vessels which carry 
enemy’s despatches, or articles contraband of war.” 


CAPTURE. 

With respect to the commerce of the enemy sub- 
sisting abroad, as there are, for the most part, no ge- 
neral tics of faith that confine the common rights of 
capture, the broad principle is, that such commerce is 
liable, by the acknowledged law of nations, to be seized 
and appropriated by the adverse belligerent wherever 
it is found. Capture, properly so called, bearing 
avowedly a warlike complexion, is said to be made 
(2 Marshall on Insurance, 422) where a ship is sub- 
dued and taken, either by a pirate or by an enemy, 
wliether in open war or by way of reprisals, and 
whether with intent to appropriate both ship and cargo, 
or only certain hostile or contraband goods found on 
board. Of capture by a pirate, nothing need be said, 
for that is illegal by all laws, human and divine; we 
confine ourselves to the consideration of capture by an 
enemy. The case of 2'Ae Jonge Jacobus, Baumann 
(1 Rob. 243), is a striking instance of what may, or 
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may not, be considered a capture; the vessel bearing 
that name was boarded one morning by an officer and 
several men belonging to The Apollo frigate, then 
lying stranded and in distress, who told the master, a 
neutral, that he must go down to the assistance of the 
frigate. The master accordingly went down, and took 
the wliole of the crew on board, to the number of one 
hundred and seventy or one hundred and eighty men. 
Tlie ship arrived at Yarmouth three days afterwards, 
and was navigated, daring the passage, by the master 
himself and his own crew, except that the pilot be- 
longing to the frigate steered through the banks of 
Yarmouth. On arriving at Yarmouth, the persons 
who had been thus preserved had the ingratitude to 
proceed against the ship as a prize, which they alleged 
themselves to have taken, on a suspicion of her being 
engaged in a hostile trade. Lord Stowell said t “ If the 
ship had really belonged to an enemy, in my opinion 
the character of enemy itself must have been blotted 
out and obliterated by such a service as this. If I was 
compelled to condemn this ship, it would be a most re- 
luctant condemnation indeed. I hope and trust that, 
if the circumstances are true as stated by the master, 
a condemnation of the vessel would be the very last 
thing to present itself to the expectation of the asserted 
captors.” 

The legality of a capture may, under circumstances, 
exclusively depend upon the ordinances of the govern- 
ment of the captors. If, for instance, the sovereign 
should by a special order authorize the capture of neutral 
property for a cause manifestly nnfonnded in the law 
of nations, there can be no doubt, that it would afford 
a complete justification of the captors, in all tribunals 
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of prize. The acts of subjects, however, done under 
such orders of their sovereign, are not cognizable by 
foreign courts. If such acts be a violation of neutral 
rights, the only remedy is by an appeal to the sove- 
reign, or by a resort to arms. A capture, therefore, 
under the Berlin and Milan decrees, or the celebrated 
orders in council of 1812, although they might be viola- 
tions of neutral rights, must still have been deemed, as 
to the captors, a rightful capture, and have authorized 
the exercise of all the usual rights of war. It is quite 
another question, whether a tribunal of prize would 
lend its aid to enforce such captures, though perhaps, 
in the strictness of natural law, it would be bound to 
abstain from all obstruction of the captors. (Zc 
Jffaiijonnaire and others v. Keating, 2 Gallison, 334.) 

To constitute a valid capture, some act sl)ould be 
done indicative of an intention to seize and retain as 
prize ; and it is always sufficient if such intention is 
fairly to bo inferred from the conduct of the captor. 
(The Grotius, 9 Cranch, 368.) 

A capture made within neutral waters is, as between 
the belligerents, deemed to all intents and purposes 
rightful ; it is only by the neutral sovereign that its 
legal validity can be called in question, and as to him 
and him only is it to be considered void. If, however, 
when both vessels are in neutral waters, the captured 
ship first commenced hostilities upon the captor, she 
forfeits the neutral protection, and the capture is valid. 
{The Anne, 3 Wheaton, 435.) 

There is no uniform rule among nations as to the 
time when property vests in captors. Nations concur 
in principle, indeed, so far as to require firm and 
secure possession; but their rules of evidence as to 
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the fact of possession are not uniform. (The Santa 
Crus, 1 Rol). 50.) In The Eebekah (1 Rob. 233), 
Lord Stowell, on this point, said : — “ The first ques- 
tion tiiat will occur refers to the time of the capture, 
whether that is to be dated from the actual taking 
possession, or the previous striking of the colours; 
and I think that the striking of the colours is to be 
deemed the real deditio. If the Fi'cnch had suc- 
ceeded in tlieir attempt to defeat that surrender, then 
the actual final taking of possession must have been 
alone considered ; but as that attempt failed, I am of 
opinion that the act of formal submission having 
never been effectively discontinued, must be deemed 
the consummation of the capture— and if so, the next 
question will be, where the vessel was at the time this 
act took place? And this is proved to have been, 
when ‘ she was about to go into the road to anchor 
there ; ’ for such is the expression of the witness upon 
the third interrogatory, which points more imme- 
diately to the place of capture ; although on the 19th, 
which is pointed only to the general course of the 
vessel on her voyage, he says, 'she put into the I'oad 
there.’ The second witness describes her as merely 
‘ passing by the Isle of Marcou at the time and the 
third says, in the language of the first, that ‘ she was 
about to go into the road to anchor there.’ Clearly, 
by ail these descriptions, she had not entered the road, 
and she was under sail at the time she struck her 
colours. In point of locality, then, the claim of the 
admiral is notfounded, for she was not m ipsUfaucibus ; 
she was about to enter, but was not actually entering, 
and that is the point at which the Admiralty right 
commences.” 
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The case of The Hercules (2 Dod. 363) was that of 
a vessel which had been captured at Barbadoes by tlie 
captain of a king’s ship, who, having returned the 
ship’s papers, intimated to the master that he had 
better follow him to Antigua with his vessel. The 
captain of the king’s ship took bodily possession of 
the vessel so accompanying him, on the following day, 
and it was decided that the seizure made at Barba- 
does was continued throughout, and that the assump- 
tion of possession on the second day was not to be 
considered a fresh seizure, the vessel never having 
been set at liberty. 

It is not essential, to constitute a capture such as to give 
occasion to recapture under the prize act, that the enemy 
should have tidceii actual possession. The Etlmard and 
Mary (3 Rob. 306) was the case of a vessel which a 
French higgei', declaring herself a French pi-ivateer, 
had ordered to lie to ; but, owing to the boisterous 
state of the weather, had not sent a man on board her. 
Lord Stowell said, “ I can by no means agree to what 
has been advanced in argument, that it was on this 
account no capture. 'The sending of a prize master 
on board is a very natural overt act of possession, but 
by no means essential to constitute a capture. If the 
merchantman was obliged to lie to, and obey the 
direction of the French lugger, and await her further 
orders, she was completely under the dominion of the 
enemy ; there was no ability to resist, and no prospect 
of escape. ’There have been many instances of cap- 
ture wdiere no man has been put on board, as in ships 
driven on shore and into port. I remember particu- 
larly a famous case of a small British vessel armed 
with two swivels, which took a French privateer row- 
o 5 
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boat from Dunkirk j having only three men on board 
and no arms but the swivels, she was afraid to board the 
row-boat, wiiich was full of men armed with muskets 
and cutlasses; but by the terror of her swivels she 
compelled their submission, and obliged them to go 
into the port of Ostond, then the port of an ally, she 
following them all the way at a proper distance.” 
(Sec to the same effect The Hercules, ubi sup,, and 
Za Esperanea, 1 Haggard, 91.) 

In the case of The Resolution (6 Rob. 13), where 
an English cruizer, finding enemy’s property on board 
a neutral vessel, put two men on board, and the neutral 
master voluntarily promised to go into a British port, 
without more force being put upon him, it was held 
that the seizure, under such circumstances, was suffi- 
cient in law to constitute a capture against the claim 
of another British cruizer who afterwards made 
another seizure, on finding the neutral master pro- 
ceeding into an enemy’s port. “ Though the pri- 
vateer,” said Lord Stowell, “ had no right to compel 
such an engagement, if the neutral master voluntarily 
promised to go info a British port, without more force 
being put upon him, I am of opinion that the act of 
seizure would, under such circumstances, be fully 
sufficient in law to constitute a capture. The engage- 
ment being made, the neutral nation sustains no injury 
from it, and it is fully competent for the master of the 
privateer to act under it. It is a mere question of 
prudence whether he will trust to the word of the 
neutral mastei', or whether he will take the more 
effectual precaution of putting an adequate force on 
board.” On the other hand, if one party takes a vessel, 
and afterwards abandons her, and then another party 
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takes the same vessel, the last seizor is in law the only 
captor; and the act of a eoramaniler in relinquishing 
that which would otherwise have been good prize to 
himself and his crew is binding upon the interests of 
all under him ; — ^“as it is impossible,” said lord 
Stowell, “ that the claims should co-exist, the court is 
bound to decide upon them according to their legal 
merits, which must depend upon this question — which 
of them was the actual captor? That is, not only 
which is the person by whom the seizure was made, 
but which is the party legally entitled to the character 
of captor ; for there may be many successive captors, 
but only one can bo legally entitled as captor to the 
benefit of prize. If a captor dismisses wdiat he has 
seized upon, the interest of himself and all under him 
is concluded by his act, and the same vessel lies open 
to seizure by any other captoi’, who may exercise a 
similar discretion.” {The DUigentia, 1 Dod. 404; and 
see The Woodhridge, 1 Ilagg. 74.) 

An officer in possession of a vessel captured by 
a man-of war, and placed there by the captor, may 
not be dispossessed by the officer of another man-of- 
war for the purpose of enabling the latter to make 
a second seizure for his own use and benefit. (The 
Eagle, 1 W. Rob. 245.) If a neutral vessel be cap- 
tured by a superior force, and a prize master and 
a small force are on board, it is not the duty of the 
master and crew of the captured vessel to attempt 
to rescue her, for they may thereby expose the vessel 
to eonderanation, though otherwise innocent. (The 
Short Staple v. The United States, 9 Cranch, 55.) 

If two armed ships meet upon the ocean, and ap- 
proach each other, and finally commence a combat 
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upon mutual mistako, and without any hostile intent 
or want of reasonable cfire, no wrong is done by either 
for which the other can justly claim a rccompence, 
whatever may be the extent of the calamity inflicted. 
But if the attack be wanton, or from gross negligence, 
the party who is in fault is bound to make the most 
ample remuneration. (The Marianna If lora, 3 Mason, 
116.) 

Captures must be made by only commissionated 
vessels. The Charlotte (5 Rob. 280) was a claim by a 
king’s ship in virtue of a seizure made by a hired armed 
revenue cutter, said to have been placed under the 
command of The Euridice man-of-war, and to be con- 
sidered as a tender attached to that vessel. “ In order 
to support that averment,” said Lord Stowoll, “ it must 
be shown, either tliat there has been some express 
designation of her in that character by the orders of 
the Admiralty, or that there has been a constant em- 
ployment and occupation in a manner peculiar to 
tenders, equivalent to an express designation, and 
sufficient to impress that character upon liei-. Tlie 
former species of proof would undoubtedly be most 
desirable.” In the case of The Melomane (Ib. 50), 
a capture by a cutter, fitted out by the captain of a 
man-of-war as a tender, commanded by a midship- 
man, and manned from his ship, hut without a com- 
mission or authority from the Admiralty, Lord Stowell 
said, “ It is not to be maintained that an officer, by 
putting his men on board, can constitute a ship to be 
part of the navy of Great Britain. Such a character 
is not to be impressed without the intej'vention of 
some public authority. If the conti'ary could be held, 
this must follow, that an officer of a large ship might 
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form out of tliesG tenders as many ships of war as he 
pleased; he might compose a Qeet Whatever may 
have been the case in remote stations, where the prin- 
cipal persons in command must necessarily be en- 
trusted with a greater latitude of discretion, at home, 
where an officer has it in his power instantly to refer to 
the Admiralty, the case is very different.” In such 
eases, the prize is condemned as droits of the Admi- 
ralty, unless the commission so granted by the com- 
mander is afterwards confirmed by the Admiralty. 
(See also 27te Charlotte, 1 Dod. 220.) In the same 
case, however, in reference to boats belonging to rneii- 
of-war employed in effecting a capture. Lord Stoweli 
said, “ The court would certainly be disposed to extend, 
as far as it could, with propriety, to ships of w'ar, the 
benefit of captures made by their bo, its .acting dis- 
tinctly in that capacity. There must be situations in 
whicli the capture could not be made otherwise ; and 
many considerations of convenience require that they 
sboiikl be allowed to take, in whatever manner their 
judgment may deem expedient, according to the cir- 
cumstances of the case, eitlier by their wliole force, or 
by a part detached on that particular service. The 
court would therefore not be disposed to narrow the 
legal effect of the operation of their boat’s crew.” 
(See also 2Vie Domia Barbara, 2 Haggard, 373.) 

The restitution, by consent, of a prize does Jiot bar a 
second seizure by other parties, either on the same or 
clilferont evidence; but whoever ventures on a second 
seizure must make it under the peril of costs and 
damages. {The Mcrcurius, 1 Rob. 80 ; The Wood- 
hridge, 1 Haggard, 74.) 

A sliip, though herself incapable of going out upon 
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a cruize, may make an effectual capture by her boats. 
“ It is not to be said that, because the sliip was inca- 
pable of going out on a cruize, therefore she could not 
make a seizure in port. She had arms which she 
could stretch out for such a purpose; she had her 
boats, which might be employed on a service of this 
kind. Is the court in every case to enter upon a con- 
sideration of the exact state and condition of the ship 
by which a seizure is effected ? Suppose a vessel is in 
dock undergoing repairs, that circumstance would not 
suspend the right of the officer in command of lier to 
act by himself and men in boats. The seizure may be 
legally' effected by means of boats, or indeed without 
them, by a mere summons to the parties." (Tke 
Charlotte, 1 Dod. 220.) 

A convoying ship may make a prize as well as any 
other of her Majesty’s ships, provided the capture can 
be effected without deserting the care of tbo convoy, 
“The first and great object of the attention of an 
officer appointed to a service of tiiis kind is tlie care of 
his convoy. He is not at liberty to desert it for the 
purpose of acquiring any advantage to himself, nor is 
lie to volunteer any attack upon the enemy, if it takes 
him away from his first great duty. But as far as it 
is consistent with that duty, he may pursue his own 
interest and may attack and annoy the enemy in any 
way that may appear to him to be advantageous. He 
may capture the ships and goods of the enemy, pro- 
vided he does not withdraw himself from the duty of 
protecting the vessels placed under his care, and may 
take the benefit of the prizes which he may have the 
good fortune to make. There is no pretence for saying 
that a convoying ship may not legally and effectually 
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make a prize as well as any other of Ms Majesty’s 
ship’s; nor is there more objection in the case of a con- 
voying ship to constructive than to actual capture. 
A convoying ship is no more disabled from rendering 
assistance to others than from making an actual cap- 
ture herself. The service on w’hich she is employed 
makes no disqualification in either case, supposing 
only that the capture can be effected without any 
breach of the principal duty — ^the care of the convoy,” 
{The Galen, Dodson, 429, 440.) 

Where, in a capture, there is wrong doing, the actual 
captor, as the actiud wrong doer, is the only perscfli respon- 
sible to the Court of Admiralty forsnohinjiiriesofseizure. 
In the case of The MIentor, an American ship, de- 
stroyed by her Majesty’s ships the The Centurion and 
Vultwe, part of Admiral Digby’s squadron, cruising 
off the Delaware, in 1783, after tlie cessation of hos- 
tilities, but before that fact had come to the knowledge 
of cither of the parties, and in wdiich an after-suit was, 
in 1709, brought for damages against Admiral Digby, 
Lord Stowell said (1 Rob. 180), "It is an entire 
novelty in a prize cause to call to adjudication, not the 
immediate alleged wrong-doer, but a person who was 
neither present at nor cognizant of the transaction, 
and who is to be affected in responsibility merely on thi.s 
ground, that the person alleged to have done the in- 
juiy wa.s acting under l)is general authority; for as to 
particular orders applying to this transaction, it is not 
pretended that any were given or could be given; 
he was only the admiral on the general station, and the 
ships which committed the alleged outrage were under 
his general command, but at a great distance from 
him. This is the first time that the attempt has been 
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made in a prize cause to pass over the person from 
whom the alleged injury has boon received, and to 
fix it on another person, on the ground of a remote and 
consequential responsibility. The actual wrong doer 
is the man to answer in judgment ; to him responsi- 
bility is attached in this court. He may have other 
pereoHS responsible over to him, and that responsibility 
may be enforced. As for instance, if a captain made 
a wrong seizure, under the express orders of an admiral, 
tiiat admiral may be made responsible in the damages 
occasioned to the captain by that improper act ; but it 
is the constant practice of this court to have the actual 
wrong doer the party before the court, and every man 
must see tlie propriety of that practice ; because if the 
court was once to open the door to complaints founded 
on a remote and consequential responsibility, wliere is it 
to stop? If a monition is to go against tlie admiral, 
for not issuing his revocatory orders, a monition might, 
in like manner, go against the Lords of the Admiralty 
for a similar neglect, or against the secretary for not 
issuing similar directions to the Lords of tlie Admiralty ; 
and these persons might be made parties in a prize 
cause, and called upon to proceed to adjudication. If 
the legal responsibility is to be shifted from the actual 
captor, to whom is the claimant to look ? Where is he to 
find the responsibility in the chain of persons who may 
be somehow or other involved in the different stages 
of the transaction ? Where is he to find the wrong 
doer, if you once take off that character from the per- 
son who immediately commits the injury? Where is 
he to resort, if you take from him that easy and direct 
resort, with which, in the present understanding of the 
the law, he is provided? I am most clearly, on this 
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ground, of opinion, that Admiral Digby alone cannot 
be compelled to proceed to adjudication under this 
monition. The loss which the claimant has sustained 
is extremely to be lamented, but I cannot give relief 
on mere grounds of humanity; humanity is only the 
second virtue of courts ; justice is unquestionably the 
first; and justice would be grossly violated by provid- 
ing relief for one innocent man, at the expense of 
another, who is not legally subject thereto.” (See also 
The Faderlandt, 5 Rob. 123.) 

In cases of illegal captm'e, vindictive damages arc 
not usually given, unless where the misconduct has 
been very gross, and left destitute of all apology. G reat 
indulgence is allowed to errors, and even improprieties 
of captoi's, wliere tliey do not appear to have acted 
with malignity and cruelty. (The Lmhj and cargo. 
1 Gall. 29; The Anne, 3 Wheat. 435; The George, 
1 Mason, 24.) If a captor destroys a sliip of an 
enemy protected by the licence of his own govern- 
ment, lie or his government is responsible for the loss 
occasioned by suoli destruction. (The Felicity, 2 Dod. 
881 ; TheActceon, Ib.52) ; but when thecaptor acts bond 
fidem jmrsuanco of his rights, in an ignorance, honest 
- and invincible on his part, of a foreign fact not 
governed by his own domestic law, but dependent on 
transactions with whicli he is unavoidably unacquainted 
till actually communicated to him, he will be pro- 
tected by the court. (The John, Ib. 339.) 

The rule that a captor takes cum onere must be 
understood to apply, where the onus is immediately 
and visibly incumbent. A captor who takes the cargo 
of an enemy on board the ship of a friend, takes 
it liable to the freight due to the owner of the ship, 
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because the owner has the cargo in his possession, 
subject to that demand by the general law, indepen- 
dently of all contract. But this rule does not apply to 
mere rights of action, such as bottomry bonds, liens, 
&c., which are claims which no Admiralty court can 
examine with effect ; the captor has no access what- 
ever to the original private understanding of the par- 
ties in forming such contracts, and it is therefore unfit 
that he should be affected by them. The Tobago 
(5 Eob. 218) ; The Diana (Ib. 67) ; The Ann Green 
(1 Gall. 293) ; The Tmlling Biget (5 Eob. 82) The 
Francis (8 Cranch, 418) ; IVie Constancia Sarkssen, 
(1 Edw. 232) ; The Mariana (6 Eob, 24), are cases 
in which questions relating to freight, liens, &c., on 
prizes, have been decided on a similar principle. 

Captors must proceed to adjudication with all prac- 
ticable speed. In The 3Iadonna Del Burso (4 Eob. 
169), demurrage, damage and compensation were pro- 
nounced due on the ground of great and unnecessary 
delay in the proceeding by the captor to adjudication. 
“Unless the captor,” said Lord Stowell, “can ex- 
oal[)ate himself with respect to delay in this matter, 
he is guilty of no inconsiderable breach of his duty. 
It would be highly injurious to the commerce of other 
countries, and disgraceful to the jurisprudence of our 
own, if any persons, commissioned or non-commis- 
sioned, could lay their bands on valuable foreign ships 
and cargos without bringing such act to judicial notice 
with prompitude.” (See also The San Juan Bat- 
tista and The Purissima Concepcion, 5 Eob. 33 ; The 
Gorier Maritimo, 1 Eob. 287 ; The Susanna, 6 Eob. 
51.) It is the duty of the captor immediately to com- 
mit the prize to the care of a competent prize master 
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and crew 5 not because the original crew, when left on 
board in the case of a seizure of the vessel of a citizen 
or neutral, are released from their duty without the 
assent of the master, but from the want of a right to 
subject the captured crew to the authority of the cap- 
tor's ofBcer. (T/ie Eleanor, 2 Wheat. 345.) 

The captor must send his prize to some convenient 
port for adjudication. “The Prize Act,” said Lord 
1 Stowell, “ undoubtedly gives the captor some latitude 

in this subject, but it must be a place where the captor 
can get advice, and still more where the claimant can 
learn in what manner to proceed, or where to resort 
for justice. The captor is certainly not justified in 
selectinganyportthathepleases. It must be a convenient 
port, and in that consideration the convenience of the 
claimant, in proceeding to adjudication, is among one of 
the first things to which the attention of the captor ought 
to be directed. {Wilhelmsbertj,?>llo\i.UZ‘, The Lively 
and cargo, I Gall. 318 ; The Washington, 6 Rob. 275.) 
Where a captor is unable to bring in enemy’s property 
clearly ascertained to be such, bis duty is to destroy 
it ; but where the character of the property is doubtful, 
and it is impossible to subject it to legal adjudication, 
the safe and proper course is to dismiss it. {The 
Felicity, nhi siijn'a.) Captors have no right to con- 
vert property, till it has been brought to legal adjudi- 
cation j they are not even to break bulk; they can have 
no justification for converting such property, except in 
cases of physical necessity, which overpowers all ordi- 
nary rules, as where the case arises in a distant part 
of the world, and it can be shown that the goods were 
perishing. {L’Eole, 6 Rob. 220.) It is the duty of 
kl captors, immediately upon arrival in port, to deliver 
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upon oath into the registry of the court all papers 
found on board the captured ship (The Diana, 2 Gall. 
95) ; and also to bring in the prize crew, or at least the 
msister and principal officers, with the prize, for adjudi- 
cation. (The Botlima and The Janstojf, 2 Gall. 88.) 

The right to capture enemy’s property oij board a 
neutral ship has been much contested by particular 
nations, whose interests it strongly opposed. In 1780, 
the Empress of Kussia proclaimed the principles of 
the Baltic code of neutrality, which she declared she 
wotild maintain by force of arms ; one of the articles of 
that code being that all effects belonging to the subjects 
of belligerent powers should be looked upon as free on 
board of neutral ships, except only such as were 
contraband. Sweden, Denmark, Prussia, Germany 
Holland, Prance, Spain, Portugal, and Naples, and 
also the United States, acceded to the Eussian princi- 
ple of neutrality; but, in consequence of the more 
effective resistance of Great Britain, the conventional 
term of neutrality thus attempted to be set up was 
abandoned in 1793, as not sanctioned by the law of 
nations, except in those eases where a positive compact 
had been made by ti-eaty. In 1801, a second attempt 
was made bj’ the Baltic powers to enforce the doctrines 
of armed neutrality asserted in 1780, but the attempt 
was again defeated by the undoubted naval superiority 
of Great Britain and Russia, by a convention with 
England, in June, 1801, expressly agreeing that 
enemy’s property was not to be protected on board of 
nenti’al ships. The entire question of free ships free 
goods is thus ably reviewed by Mr. Wheaton, in his 
Elements of International Law, 162 — 183:-— 

“ Although by the general usage of nations, incle- 
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periflently of treaty stipulations, the goods of an enemy 
found on board the ships of a friend are liable to capture 
and condemnation ; yet the converse rule, which 
subjects to confiscation the goods of a friend on board 
the vessels of an enemy is manifestly contrary to reason 
and justice. It may, indeed, afford, as Grotius has 
stated, a presumption that the goods are enemy’s 
jiroperty, but it is such a presumption as will readily 
yield to contrary proof, and not of that class of pre- 
sumptions which the civilians call 'premmptiones juris 
et da jure, and which are conclusive upon the party.” 

“ But, however unreasonable and unjust this maxim 
may bo, it has been incorporated into the prize 
code of certain nations, and enforced by them at diffe- 
rent periods. Tims by the French ordinances of 
1538, 1543, and 1584, the goods of a friend laden on 
board the ships of an enemy are declared good and 
lawful prize. The contrary was provided by the sub- 
sequent declaration in 1050; but by the marine ordi- 
nance of Louis XIV. of 1081, the former rule was again 
established. Valin and Potbier(Z)e Proprietu, No. 
96) are able to find no better argument in support of 
this rule, than that those who lade their goods on board 
an enemy’s vessels thereby favour the oomraerce of the 
enemy, and by this act are considered in law as sub- 
mitting themselves to abide the fate of the vessel; and 
Valin asks (lib. 3, tit. 9, -Dcs Prises, art. 7), ‘How 
can it be that the goods of friends and allies found in 
an enemy’s ship should not be liable to confiscation, 
whilst even those of subjects are liable to it; to which 
Potbier himself furnishes the proper answer — that in 
respect to goods, the property of the King’s subjects, 
in lading them on board an enemy’s vessels they con- 
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travene the law which interdicts to them all commercial 
intercourse with the enemy, and deserve to lose their 
goods for this violation of the law.’ The fallacy ot 
the argument by which this rule is attempted to be 
supported consists in assuming what requires to be 
proved, that by the act of lading liis goods on board an 
enemy’s vessel the neutral submits himself to abide the 
fate of the vessel ; for it cannot be pretended that the 
goods are subjected to capture and confiscation ex re, 
since their character of neutral property exempts them 
fromtliis liability. Nor can it be shown that they 
are liable, ex delicto, unless it be first proved tliat the 
act of lading them on board is an offence against the 
law of nations. It is, therefore, with reason that Byn- 
kershoeck concludes that this rule, where merely es- 
stablislied by tlie prize ordinances of a belligerent 
power, cannot be defended on sound principles. Where, 
indeed, it is made by special compact the equivalent 
for the converse maxim, that free ships make free goods, 
tliis relaxation of belligerent pretensions may be 
fairly coupled with a correspondent concession by the 
neutral, that enemy ships should make enemy goods. 
These two maxims have been, in fact, commonly thus 
coupled in the various treaties on this subject, with a 
view to simplify the judicial inquiries into the proprie- 
tary interest of the ship and cargo, by resolving them 
into the mere question of the national character of the 
ship. The two maxims are not, however, inseparable. 
The primitive law, independently of international com- 
pact, rests on the simple principle that war gives a 
right to capture the goods of an enemy, but gives no 
right to capture the goods of a friend. The light to cap- 
ture an enemy’s property has no limit but that of 
the place where the goods are found, which, if neutral, 
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will protect them from capture. We have already 
seen that a neutral vessel on the high seas is not such 
a place. The exemption of neutral property from cap- 
ture has no other exceptions titan those arising from the 
carrying of contraband, breach of blockade, and other 
analogous eases, where the conduct of the neutral gives 
to the belligerent a right to treat his property as 
enemy property. The neutral flag constitutes no pro- 
tection to an enemy’s property, and the belligerent flag 
communicates no hostile character to neutral property^ 
States have changed this simple and natural principle 
of the law of nations, by mutual compact, in whole or 
in part, according as they believed it to be for their 
interest ; but the one maxim, that/ree ships make free 
goods, does not necessarily imply the converse propo- 
sition, that enemy ships make enemy goods. The sti- 
pulation that neutral bottoms shall make neutral goods, 
is a concession made by the belligerent to the neutral, 
and gives to the neutral flag a capacity not given to it 
by the primitive law of nations. On the other hand, 
the stipulation subjecting neutral property found in the 
vessel of an enemy to confiscation as prize of war, is 
a concession mado by the neutral to the belligerent, 
and takes from the neutral a privilege he possessed 
under the pre-existing law of nations; but neither 
reason nor usage render the two concessions so indis- 
soluble that the one cannot exist without the other. It 
was upon these grounds that the supreme court of the 
United States determined that the treaty of 1795, be- 
tween them and Spain, which stipulated that free ships 
should make free goods, did not necessarily imply the 
converse proposition, that enemy ships should make 
enemy goods, the treaty being silent as to the latter ; 




and that, consequently, the goods of a Spanish subject 
found on board the vessel of an enemy of the United 
States were not liable to confiscation as prize of war; 
and although it was alleged that the prize law of Spain 
would subject the property of an American citizen to 
condemnation when found on board the vessels of her 
enemy, the court refused to condemn Spanish property 
found on board a vessel of their enemy upon the prin- 
ciple of reciprocity, because the American government 
had not manifested its will to retaliate upon Spain ; 
and until this will was manifested by some legislative 
act, the court was bound by the general law of nations 
constituting a part of the law of the land.’' {The 
388.) 

law in respect to the rule now in 
question has fluctuated at different periods, according 
to the fluctuating policy and interests of the different 
maritime states of Eurojie. It has been much more 
flexible than the consiietiulinary law ; but there is a 
great preponderance of modern treaties in favour of 
the maxim, free ships free goods, sometimes, but not 
always, connected with the correlative maxim, enemy 
ship enemy goods; so that it may be said that, for 
two centuries past, there has been a constant tendency 
to establish by compact the principle that the neutrality 
of the ship should exempt the cargo, even if enemy's 
property, from capture and confiscation as prize of 


the war which commenced between the 
States and Great Britain in 1812, the prize 
courts of the former uniformly enforced the generally 
acknowledged rule of international law, that enemy’s 
goods in neutral vessels are liable to capture and con- 
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fiscation, except as to such powers with whom the 
Ainerioan government had stipulated by subsisting 
treaties the contrary rule, that free ships should make 
free goods. In their recent negotiations with the 
newly established republics of South America, the 
United States proposed the establishment of the prin- 
ciple of free sliips free goods as between all the powers 
of the North and South American continents. It was 
declared that the rule of public law — that the property 
of an enemy is liable to capture in the vessel of a friend 
—has no foundation in natural right, and, though it 
be the established usage of nation-s, it rests entirely on 
the abuse of force. No neutral nation, it was said, was 
hound to submit to the usage ; and tlioiigh the neutral 
may have yielded at one time to the practice, it did 
not follow that the right to vindicate by force the se- 
curity of tlio neutral flag was thereby permanently 
saerlficed. But the neutral claim to cover enemy’s 
property was conceded to be subject to this qualifica- 
tion, that a helligerent may justly refuse to neutrals 
the benefit of this principle, unless admitted also by 
their enemy for the, protection of the same neutral 
flag. 

Mr. Manning, in his Commentaries on the Law of 
Nations (pp. 203, 244, 280), emphatically vindicates 
the Irelligeront right against the doctrine of the Baltic 
powers, founding his argument on the authority of the 
Consolato del Mare, and on that of the most eminent 
European jurists who have written upon the law of 
Europe during the last two centuries, giving however, 
as the general result of his investigations, that there is 
nothing like system or consistency of principle in the 
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conventional law of Europe on the subject, the belli- 
gerent rule having been alternately adopted and re- 
jected, and qualified with infinite vicissitude, and so 
as to leave the rule on a general and settled principle 
of international law, when not disturbed by positive 
stipulations, in full force. 

The right, however, thus granted to captors to seize 
all ships of the enemy does not bar the crown from 
any further exercise of its power with respect to seizure, 
for the crown can still grant exemptions or protections 
as it sees fit. In the case of The Elsehe the question 
was, whether the crown was empowered to issue an 
order for the release of several vessels, being part of a 
Swedish convoy. In that case the claim of the cap- 
tors rested wholly on the order in council, the procla- 
inatioii, and the prize act. Lord Stowell said, “ The 
riglit contended foi- is a right to seize and bring to an 
adjudication all ships of the enemy. Does the right 
to seize thus generally given alone bind the crown so 
far as to bar it from any further oxei'oise of its power 
with resjjcct to seizure? Certainly not; for after that 
right is given to seize all ships of the enemy, the crown 
can exempt if it sees fit. The crown, which declares 
general hostilities, can limit their operation. * * All 
principles of law, all forms of law, all considerations 
of public policy, concur to support the right of release 
prior to condemnation.” (5 llob. 173.) 

If a .British subject during war, without any eom- 
mission from the crown, capture an enemy’s ship, the 
prize is not the property of the captor, but is one of 
the droits of the Admiralty witliin the terras of the 
order in council of Charles II., which declares, “ that 
all enemies’ ships and goods, casually met at sea and 
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seized by any vessel not commlssionated, do belong 
to tlie Lord High Admiral.” In order to encourage 
merchanls and others to fit out privateers or armed 
ships in time of war for reprisals against the enemy, 
the Lord.s of the Admiralty are from time to time em- 
powered by parliament to grant commissions to the 
owners of such ships, and the prizes captured are di- 
vided between the owners and the captain and crew of 
the privateers. 

Formerly, the crown used to reserve to itself a share 
of all juizcs captuud hy piivatcers ; but by the last 
prize act (55 Geo. 3, c. 160, s. 17), which expired 
with the war, the entire proceeds of all prizes and 
captures made by privateers were conferred upon the 
owners, without reserving any share to the crown. (5 
Rob. 173.) 

“ The same law of nations,” said Dr. Croke, which 
prescribes that all property belonging to the enemy 
shall bo liable to confiscation, has likewise its modifi- 
cations and relaxations of that rule. The arts and 
sciences are admitted among all civilized nations, as 
forming an exception to the severe rights of warfare, 
and as entitled to favour and protection. They are 
considered, not as the peeulium of tliis or of that na- 
tion, but as the property of mankind at large, and as 
belonging to the common interests of the whole spe- 
cies,” 

Fisliing vessels are good prize equally with others. 
In condevnnitig The Young Jacob, Johanna, a small 
Dutch fishing vessel. Lord Stow’ell said (1 Rob. 20) : 
“ In former wars it has not been usual to make cap- 
tures of those ill fi 1 I g vessels, but this rule was a 
p 2 
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rule of coinityi only and not of legal decision : it has 
prevailed from views of mutual accommodation be- 
tween neighbouring countries and from tenderness to 
a poor and industrious order of people. In the present 
wdr, there has, I presume, been sufficient reason for 
changing this mode of treatment; and as they are 
brought before me for my judgment, they must be re- 
ferred to the general principles of this court, falling 
under the character and description of ships constantly 
and exclusively employed in the enemy’s trade.” 

Property at sea acquired by capitulation does not 
seem to be in precisely the same iiredioament as pro- 
perty upon land. From the case of the ships taken at 
Genoa (4 Rob. 388), it appears that a |)ermiasion to 
the conquered of withdrawing themselves, their money, 
merchandizes, moveables or efleets, by sea or land, 
does not necessarily or usually imply a permission to 
withdraw property afloat. 

' It is an inilulKcnce of ancient date, (See Order of Henry 4, 
1403 and 1100 i and llymer, Foidera, viii. 330 and 451.) The 
French Ordonnance of 1548, gJive the admiral a power of forming 
fishing truces, trews pieheresses, with the enemy during hostilities, 
and of granting passports to individuals to continue their fishing 
trade unmolested i this practice prevailed so late as the reign of 
Louis XIV. It alterwards fell into disuse, owing, says Valin 
(liv. V. tit, 1), “ to the ill faith with which they were observed by 
the enemies of France j” but the indulgence was revived under an 
Jrret du Conseil dii Roi, 0th Nov. 1780, which forbad the French 
cruizers to disturb in any manner English fishermen with offen- 
sive arms, &e., unless they could he proved “ to have made sig- 
nals for the purpose of furnishing intelligence to the onemv.” 
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JOINT CAPTURE. 

Capture is of two kinds, capture de facto and cap- 
ture by construction or joint capture. "The act of 
parliament and the proclamation,” said Lord Stowell, 
in The Vryheid (2 Rob. 21), " give the benefit of 
prize ' to the takers,’ by which term are naturally to 
be understood those who actually talie possession, or 
those aftbrding an actual contribution of endeavour to 
that event: either of these persons is naturally in- 
cluded under the denomination of takers ; but the 
courts of law have extended the term takers to another 
description of persons — to those who, not having con- 
tributed actual service, are still supposed to have ren- 
dered a constructive assistance, either by conveying 
onootiragenierit to the captor or intimidation to the 
enemy. Capture has therefore been divided into cap- 
ture de facto and capture hy construction. 

“ Capture by construction must remain on the terms 
the lavv has already recognized, and not a new unau- 
thorized construction ; for as the word has already 
travelled a considerable way beyond the meaning of 
the act of parliament, the disposition of the court will 
1)6, not to extend it still further, but to narrow it and 
bi’ing it nearei' to the terms of the act than has been 
done in some former cases. The case of The Mars is 
a strong authoiity on this point, in which the claim of 
joint ca])tiu'e was disallowed to ships not in company, 
but stationed at different outlets to catch the enemy, 
who were known to be under the necessity of passing 
through one of them. In all eases the onus prokandi 
lies on those setting up the construction, because they 



ave not pei'sons stvictly within the words of the act, 
hut let in only by the interpretation of those acting 
under a competent authority to intei'pi’et it. It lies 
with the claiuiants in joint capture, therefore, cither to 
allege some cases in which their construction has been 
admitted informer instances, or to show some principle 
in their favour so clearly recognized and established 
as to have become almost a first principle in cases of 
this nature. 

“ The being in sight generally, and with some few 
exceptions, has been so often held to be sufficient to 
entitle parties to be admitted joint captors, that where 
that fact is alleged we do not call for particular cases 
to authorize the claim ; hut where that circumstance 
is wanting, it is iuciunhent on the party to make out 
his claim by an appeal to decided cases, or at least to 
principles which are fairly to be oxtracted from tliese 
eases.” 

Joint capture is not recognized upon the gi'ound of 
common entorprize alone. The Vestal frigate claimed 
to share in the proceeds of the capture of the Dutch 
fleet by Capt, Trollop in October, 1798, on the plea 
that, although not taking part in or even in sight of 
the engagement, she was one of the ships under the 
captor’s command on that station, and was only absent 
on the occasion in consequence of having been dis- 
patched by him on a special mission, lord Stowell, 
in rejecting the claim, said, — “ There are no cases 
cited as being directly in point; hut the case of The 
Senor San Josef (House of Lords, May 4, 1784) has 
been alluded to. That is a case which I perfectly 
recollect, having been concerned in arguing it ; but it 
was in its principal circumstances entirely different 
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from the present case. That -was a case of two vessels 
(letaehecl from the fleet under the command of Ad- 
miral Pigot in the West Indies to chase two strange 
ships appearing in sight, the fleet bearing up all the 
time as fast as possible to support them. The chasing 
vessels took the two ships first appearing, and also a 
third, on which the dispute arose. There was much 
contrariety of evidence wliether the fleet (which was 
continuing to sail in the same direction) was not up 
and in sight, and the chief doubt arose owing to the 
night coming on ; for if it had been day, the fleet 
would clearly have been in sight, and it was, at all 
events, well known to be at hand and ready to have 
given any supjiort that might be wanting. Under 
these civcumBUmces the Court of Appeal affirmed the 
sentence of the court below, pronouncing for joint 
capture; and in that sentence it is, I believe, true, as 
it has been stated by the counsel, that some mention 
was made of the words joint enterprize. But taking 
the ease altogether, it can by no moans be said to go 
tlio length of the present claim. 

“ As far as cases go then, there is an entire failure 
of authority on the part of The Vestal; but the usage 
of the navy has been resorted to, and a case has been 
cited of The Audacious, one of the fleet under the 
command of Lord Howe, being permitted to share in 
the victory of the first of June, 1794. It is admitted, 
and it is certainly true, that the practice of the navy, 
in opposition to the words of the act of parliament or 
a proclamation, or to the established practice of law, 
cunnot weigh or he of any authority. At the same 
time the court would be extremely unwilling to break 
in on any settled and received notions of the navy, or 
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to disturb a practice generally prevailing among tliem- 
selves. But the case cited is different from the pre- 
sent. The Audaciom had actually engaged the enemy’s 
fleet, and had separated only in chase of one of their 
ships. The Canada, another case which has been 
mentioned, cliased from the fleet by signal on tbe prize 
coining in sightj and The Lomstoff, which is another 
case stated to have happened in the Mediterranean, 
was not detached from the Mediterranean fleet till 
after the chase had actually begun. These circum- 
stances, therefore, materially distinguish these cases 
from the present, and I am at liberty to say that no 
case in point or authority has been produced. Is 
there then any admitted principle? The gentlemen 
liave resorted to the general principle of common en- 
terprize, and it has been contended that, where ships 
are associated in a common enterprize, tliat circum- 
stance is sufiicieut to entitle them to share equally and 
alike in the prizes that are made; but certainly this 
cannot be maintained to the full extent of these terms. 
Many cases might be stated in which ships so asso- 
ciated would not share. Suppose a case that sliips 
going out on the same enterprize. and using all their 
endeavours toefiectuate their purpose, should be sepa- 
rated by storm or otherwise : who would contend that 
tlioy should share in each other’s captures? There is 
no case in which such persons have been allowed to 
share after separation, being not in sight at the time 
of chasing. It cannot be laid down to that extent, and 
indeed it would be extremely incommodious that it 
should. Nothing is more difficult than to say pre- 
cisely where a common enterprize begins. In a more 
enlarged sense, the whole navy of England may be 
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said to be contributing in the joint enterprize of an- 
noying tbo enemy. In particular expeditions every 
service b.is its divisions and sub-divisions. Opera- 
tions are to be begun and conducted at different places. 
In the attack of an island there may be different ports 
and different fortresses, and different ships of the 
enemy lying before them. It may be necessary to 
make the attack on the opposite side of the island, or 
to associate other neighbouring islands as objects of the 
same attack. Tlie difficulty is, to say where the joint 
enterprize aotnally begins. Again, is it every remote 
contribution, given with intention or without intention, 
that can be sufficient? I apprehend that is not to be 
niainfnined. An actual service may be done without 
intention, ortbere may be a general intention to assist, 
and yet no actual assistance given. Can any body say 
that a mere intention to assist, without actual assist- 
ance, though acted upon with the most jirompt activity, 
would in all cases be sufficient? If persons under such 
claims could share, there would be no end to dispute. 
No captor would know what he was about, whether 
in every prize he made there might not be some one 
fifty leagues distant working very hard to come up, 
nucl even acting under the authority of the Admiralty 
to co-operate with him. In serving his country every 
captor would be left in uncertainty whether some 
person whom he never saw, and whom the enemy 
never saw, might not be entitled to share with him in 
the rewards of bis labour. The great intent of prize 
is to stimulate the present contest, and to encourage 
men to encounter present fatigue and present danger ; 
an effect which would be infinitely weakened, if it 
were known that there might be those not present and 
p 5 
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not concerned in the danger who would entitle thein- 
Bclves to share.. What is the true criterion in these 
cases? The being in sight, or seeking the enemy’s 
fleet accidentally a day or tu-o before, ivill not bo suffi- 
cient; it must be at the coininencement of the engage- 
ment, either in the act of chasing, or in preparation 
for chase, or afterwards during its continuance. If a 
ship was detached in sight of the enemy, and under 
preparation for chase, I should have no liesitation in 
saying that she ought to .share; but if she was sent 
away after the enemy had been descried, but before 
any preparations for chase, or any hostile movements 
had taken place, I think it would be otherwise. There 
must be some actual contribution of endeavour as well 
as a general intention.” {The Vrijheid, 2 Eob. 21.) 

When The Odin was captured off St. Helena by 
tlio boat of H. M. S. Trusty, a claim of joint capture 
was made on the part of The Royal Admiral, a 
private ship of war, on the ground that her boat, 
which had been sent out from the harbour of St. 
Helena to assist in the capture, was in sight when the 
capture was effected by the boats of The Trusty. Lord 
Stowell said, “ I know of no case that would sustain 
such a claim. The principle of constructive assistance 
has been altogether thought to have been carried some- 
what far; and the later inclination of courts of justice 
has been rather to restrain than extend the rule. 
Between private ships of war and king’s ships, the 
rule of law has been always held more strictly, and it 
has not been the doctrine of the Admiralty to raise 
constructive assistance so easily between them as 
between king’s ships. If the competition had been 
between two king’s ships, it would, in my opinion- be 



liiglily questionable whether a boat so sent out could 
support a claim to share on the mere principle of being 
in sight. There is, I think, a very solid ground of 
distinction hetwecti the claims of a boat in the diiferent 
cases of an actual and a constructive capture. Where 
a boat actually takes, the ship to which it belongs has 
done, by means of this boat, all that it could 
done by the direct use of its own force. In 
case of mere constructive capture, the construction 
which is laid upon the supposed intimidation of the 
enemy, and the enconragonient of a friend, from a ship 
of war being seen, or within sight of a capture, applies 
very weakly to the case of a boat — an object that 
attracts little notice upon the water, and whose charac- 
ter, even if discerned by either of the other parties, 
may be totally unknown to both. More unreasonable 
still would this be upon actual cajjtors, if the construc- 
tive co-operation of such an object would give an 
interest to the entire ship to which it belonged. Where 
a ship is in sight, she is conceived to co-operate in the 
proportion of her force. But what room is there for 
such a presumption where she co-operates only by 
the force of her boat? I am of opinion, both on prin- 
ciple and authority, that where no antecedent 
ment is proved to liave taken place, a vessel lying in 
harbour cannot be entitled to share in a capture made 
out of the harbour, by the circumstance of her boat 
being merely in sight.” (The Odin, 4 Rob. 318 ; see 
also La Belle Coquette, 1 Dod. 18; The Nancy, 4 
Rob. 327 ; The Vryheid, 2 Rob. 18; The Niemen, 
1 Dod. 16.) 

The distinction between public and private ships of 
\var with reference to claims of joint capture was laid 
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down by Lord Stowell in the case of The Aniitie 
(6 Rob. 261). The claim was made on the part of 
two privateers, The Lark and General Coote, to 
share in the prize made by The Qannet, a man-of-war 
of 16 gums. “ Tlie rule of law on this subject, which 
lias long been established in this court and the Court 
of Appeals in various cases, is, that it must he shown 
on the part of the privateers that they were construc- 
tively assisting. The being in sight is not sufficient 
with respect to them to raise the presumption of co- 
operation in the capture. They clothe themselves 
with commissions of war from views of private advan- 
tage only. They are not bound to put their commis- 
sions in use on every discovery of tlie enemy ; and 
therefore the law does not presume in their favour, 
from the mere circatnstancc of being in sight, that 
they were tliero with a design of contributing assist- 
ance and engaging in the contest. There must be the 
animus cajncndi demonstrated by some overt act ; by 
some variation of conduct, which would not have tahen 
place hut with reference to that particular object and 
if the intention of acting against the enemy had not 
been effectually entertained.” 

Again, in La Flore (5 Rob. 268) Lord Stowell 
said, in reference to king’s shijis, “ They are under a 
constant obligation to attack the enemy wherever 
seen j a neglect of duty is not to bo presumed, and 
therefore, from the mere circumstance of being in 
sight, a presumption is sufficiently raised that they are 
there animo cajriendi. In the case of piivateers, the 
law does not give tliem the benefit of the same pre- 
sumption. Ships of this description go out very much 
on speculation of private advantage, which, combined 


with otlier considerations of public policy, are un- 
doubtedly very allow-able, but which do not lead to 
the same inference as tlmt which the law constructs on 
the known duty imposed on king’s ships. A privateer 
is under no obligation to attack all she meets, but acts 
altogether on views of private advantage. She may 
not he disposed to engage in every contest; and, 
therefore, the presumption does not arise in any 
instance that she is present animo capiendi. A con- 
trary 7'onte, if proved, would defeat the claim even of 
a king’s shi]) (see also The Drie Gebroedem, 5 Rob. 
841) ; but if nothing appears, on one side or the 
other, as to that fact, the mere presence would, I 
think, be sufficient to entitle the king’s ship to the 
character of a constructive joint captor.” I'he Fadre- 
landt (5 Rob. 120) established the jirinciple that in a 
claim of joint capture grounded on the being in sight, 
it is necessary that the claiming vessel should have 
been seen by the actual captor, and also by the cap- 
tured vessel ; one of which facts must be established 
by evidence other than the claiming vessel, and the 
other by implication and necessary inference. When 
two vessels are associated for the purpose of effect- 
ing a capture, the coiitinuaneo of the chase is sufficient 
to give the right of joint capture, and sight is, under 
such circumstances, unnecessary. [L'Etoile, 2 Dod. 
106.) So ships will be entitled to share as joint cap- 
tors which have been seen to be in chase of the prize 
during the day, and have continued the pursuit in a 
proper direction, the prize itself also continuing the 
same course, although they have been prevented from 
seeing the act of capture by the darkness of the night 
[The Union, 1 Dod. 346), or by the accidental pre- 
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vention of siglit by an intervening fog or headland at 
the moment of snrrendor; because the impulse and 
imj)ression in the mind of the enemy who is to be 
intimidated, or of the friend who is to be encouraged, 
continue in full force, and thus support the principle 
on which the doctrine of constructive assistance is 
built. (The Fudrelandt, uM sup.; The Forsigheid, 
8 Rob. 316.) 

With regard to the position of revenue cutters as to 
joint capture, “ it is a known rule of law,” said Lord 
Stowell, in The Bellona (1 Edw. 64), “ that the mere 
fact of being in sight would be sufficient to entitle a 
king’s ship, because, in ships fitted out by the state 
for the express purpose of cruising against the enemy, 
the animus capiendi is always presumed; but this 
presumption does not extend to privateers. In the 
one case the duty is obligatory ; in the othei’, where 
private individuals make capture.s at their own ex- 
pense, they are engaged in a mere commercial speou- 
latiou to be carried into effect by military means, 
but dependent upon their own will in the particular 
acts and exercises of their authority ; although they 
are authorized, they are not commanded to capture ; 
it is a matter in which they are left to their own dis- 
cretion, But these vessels employed in the service of 
the revenue are a class of ships of an anomalous kind, 
partaking in some degree of both characters ; they 
belong to the government, and are maintained at the 
public expense, but not for tlie purpose of making 
captures from the enemy. On the other hand, they 
have commissions of war, but these are private com- 
missions, which impose no peculiar duties upon them ; 
they are not bound to attack and pursue the enemy 
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more than other private ships of war, and they are 
likewise unfavourably distinguished in this respect, 
that the advantages of capture are not held out to 
them, tlie interest of all captures made by them being 
reserved to the crown. Primarily, their duty is to 
protect the revenue, and the capture of the enemy's 
vessels is engrafted upon their original character. 
All they derive from these commissions is, an au- 
thority to attack the enemy, in addition to other 
authorities that belong to their original and proper 
employment j on principle, therefore, they can only 
be considered as private ships of war. They are 
under no injunction to cruisse against the enemy, and 
are employed generally for fiscal purposes ; it is true 
that there is the addition of a military commission in 
time of war, but that does not designate them anew, 
it merely puts them on a footing with other private 
sliips of war.” 

In the ease of Tim Santa Brigada (3 Rob. 52), 
tile allegation was of joint capture on the part of a 
private ship of war asserted to have been in sight at 
the time of the capture of a valuable Spanish galleon 
by The Triton frigate, and to have put herself in 
motion in such a manner as might have been effectual 
in cutting off the retreat of the galleon into a Spanish 
port. Lord Stowell said, “ The being in sight will 
not be sufficient j it would open a door to very fre- 
quent and practicable frauds if, by the mere act of 
hanging on upon his Majesty’s ships to pick up the 
crumbs of the captures, small privateers should be 
held to entitle themselves to an interest in the prize 
which the king’s ships took.” 

Nue&tra Senora del Buen (3 Rob, 55, note) 
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was the case of a Spanish register ship of 800 tons 
and 26 guns (12-poiinders), taken on the 29th of 
November, 1779, by The Hussar, Captain Salter. 
A claim of joint capture was given, and allowed, 
on the part of The Resolution, privateer of 16 six- 
pounders, Captain Sladen, whose gallantry and perse- 
verance appeared highly meritorious in keeping the 
prize in chase from the 5th November till the 20th, 
having fought her several times, notwithstanding the 
disparity of force, and having kept constantly up with 
her, burning false lights, &c., during the night to 
attract the notice and assistance of some British 
cruizer. 

The prize acts passed during the last war expressly 
reserved to the crown all captures made by i-evenue 
cutters. (See 55 Geo. 3, c. 160, s. 17 ; The Eohert, 
3 Rob. 194.) 

Where one of two joint chasers has been ordered to 
pick up the boats of the other, and in consequence of 
the delay thereby occasioned has lost sight of the 
prize, she is not entitled to share with a third ship 
coming up and making the actual capture. “ It is the 
first duty of the King’s officers,” said Lord Stowell, 
in The Financier (1 Dod. 67), “ to obey the lawful 
commands of their superiors, and views of mere pri- 
vate advantage are of secondary consideration only, 
and must give way to the imperative requisitions of 
the public service.” 

The Guillaume Tell was the case of a claim 
by IT. M. Ships CuUoden and Northumberland to 
joint capture, as stationed at different points in sup- 
port of the blockade of Malta in, 1800, which was 
resisted on the ground that they had been unable to 
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take actual part in the capture in consequence of un- 
favourable weather. The claim however was ad- 
mitted, “ It has been objected/’ said Lord Stowell 
(1 Edw. 11), “that they had not the physical means 
of pursuing, because the state of the wind was such, 
that they could not quit the bay. Whether they 
would have pursued, if it had been physically pos- 
sible, it is not necessary to inquire. In the case of 
chasing by a fleet, the animus perscquendi in all is 
sulficiontly sustained by the act of those particular 
sliips wliich do ])ursue. It is I think highly probable 
that even if the wind had been fair, 2Vie Culloden 
and Northumlerhml would have remained, as some 
of tlic other sliips off Valetta did, in a state of inac- 
tivity, reasonably judging from the precautions taken, 
and from the flashes of the guns, that a sufficient 
force Iiad already gone upon the service. Therefore, 
unless It can be maintained, which it certainly cannot, 
that the whole of a squadron must in all cases pursue, 
and that the other ships which remained inaetive off Va- 
letta are not. entitled to share, upon what principle are 
these two ships to be excluded ? But it has been urged, 
that as the wind then was, ships of their burden could 
not have cleared the shoals so as to get out ; and it 
conies therefore to a question of law, whether such an 
intervention of physical impossibilities will exclude a 
ship from being held part of a squadron associated for 
the express purpose of making the capture. 'There 
have been cases in which it has been determined that 
physical impossibilities of some permanence, and which 
could not be removed in time, would have such an 
effect; as, for instance, in the case of a ship lying in 
harbour totally unrigged, which lias been held to 
be as much excluded as one totally unconscious 
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of the transaction, because by no possibility could 
that ship be enabled to co-opeiate in time. But I 
take it that in no case the mere intervention of a cir- 
cumstance so extremely local and transitory as the 
accidental state of the wind, has been made a ground 
of exclusion. The interests of joint captors would 
be placed on a very precarious and uncertain footing 
indeed, if a doctrine were to be admitted which re- 
ferred them to the legal operations of a casualty so 
variable in itself^ and so little capable of being accu- 
rately estimated. It being proved in this case, that 
the whole fleet were acting with one common consent, 
upon a preconcerted plan for the capture of this 
prize, it was as much a chasing under orders from 
the officer in command, as if it had actually taken 
place in the open sea. It was a chasing by signal and 
in sight of these two ships, vvhich even if they iiad 
not been incapacitated by the state of the wind, in all 
probability would not have tbonglit it necessary or 
proper to join in the pureuit. The oases which have 
been cited were very different from this; The Qhiereuai 
(Lords, 7tli May, 1803) was captured upon the coast 
of Sicily, at the distance of 22 leagues from Malta 
by a part of the squadron which were sent to look 
out for her, while the rest kept their station oft'Valetta ; 
there was no sight, and the utmost they could bring 
the case up to was, that a firing of guns was heard by 
one of the stationed ships. In the case of The 
Mars there was neither sight nor association, and in 
The Trautmansdorf (Lords, 1st August, 1795), there 
was the same effect of a want of association. Now 
in this case there was not only an actual sight, not only 
a perfect conusance of what was going forward, but 
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as complete and unifoi'm and persevering an associa- 
tion in this particular object, as well as in the general 
objects of the blockade, as can be imagined. 1 am 
therefore of opinion, that The Gullodcn and The Nor- 
thumhcrland are entitled to share, and that the same 
right will extend to the other ships which remained 
oil' V'aletta, although they have not made themselves 
parties to this suit.” 

On the other hand a claim on behalf of H- M. S. 
Leda, sent forward to the coast of South America to 
obtain information before the expedition to Buenos 
Ayres had been finally resolved upon, and quitting the 
station before the armament arrived, but returning 
six days after the capture of that settlement, was held 
not entitled in virtue of antecedent or subseqtient ser- 
vices. {Buenos Ayres, 1 Bod. 28.) 

In the case of The liohert (3 Rob. 194), an attempt 
was made to establish joint eaptui'e, from the circum- 
stance of the claiming vessel, The Defence, having been 
in sight from the mast-head of the captor, lord 
Stowell said : “ I am not aware of any one instance in 
which the court has pronounced for a joint capture, on 
being in sight only from tlie mast-head. I do not say 
that such a case would be entirely and absolutely out 
of the reach of the principle on which the being in 
sight is admitted to constitute an interest of joint cap- 
ture ; bnt this may be safely affirmed, that if the court 
was to pronounce for such a claim on such evidence, 
it would be in all respects a very extreme case indeed.” 

Upon the capture of the island of Trinidad, a 
question arose as to the right of H. M. S. Alfred, 
Dictator, Bittern, Zefhyr, and Pelican, to share in 
the property taken upon land, and in the capture of 
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one vessel, and in the disti-ibution of bounty, for tlie 
destruction of others. The claim depended on the 
evidence as to being in sight ; and Admiral Harve}', 
who commanded the British squadron, had expressed 
an opinion that these vessels must have been in sight the 
evening before the enemy’s ships were set on fire, and 
The San Damaso was taken. Lord Stovvell said : “ The 
grounds of this opinion appear to be perfectly rational 
aiidjnst, and, if supported on the part of tbe vessels them- 
selves, they might have been very material. But the 
court is bound to expect, that the being in sight should 
be proved by some direct evidence applying to the fact, 
and not merely by opinion, formed upon the conjec- 
tures of any persons, however respectable they may be. 
It is said that they heard the explosion. But it is a 
common phrase, not more contemptible for being com- 
mon, that hearing is not seeing. The explosion of 
such a body as a ship of war would be heard to a stu- 
pendous distance. It is a well-known fact, that, in the 
famous battle in the Downs, the explosion was heard 
in St. James’s Park, and was made the foundation of 
a mathematical calculation by Sir William Petty, with 
respect to the velocity of the progress of sound. So, 
with regard to the conflagration, the atmosphere would 
be illuminated to a prodigious distance ; but it would 
be ludicrous to say, that all who were within the reach 
of these appearances, produced by the fire, are to be 
taken in law as present at the occurrence it, self.” 

In the case of The El Eayo (1 Dod. 42), a Spanish 
man-of-war, taken three days after the battle of Tra- 
falgar, by H. M. S. Donegal, IJ. M. S. Leviathan ivas 
not admitted to share in the capture, The Leviathan 
being employed in taking care of other ships and prizes 
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captured in the battle, and her attention beings also 
directed to the movements of The 3Ionarch, another 
Spaniali ship. 

Actual intimidation alone, without co-operation and 
active assistance, will not establish a claim of joint 
capture. Upon the claim of certain East India .ships 
employed to carry a number of troops to the Cape of 
Good Hojie, to shave in the capture of that possession 
in 1795, Lord Stowell said : “ If they had been asso- 
ciated to act in conjunction with the fleet, and did so 
act, they might acqui tc e t 1 ich, on proper 

application, would be sure to meet with due attention. 
The question for me to consider then will be, whetlier 
they have acquired that military character or not? 
Their pretensions have been put forward on several 
grounds.. It is first said, that they were associated 
with the fleet. Mei'e association will not do ; the plea 
must go farther, and show in what capacity they were 
associated, and that capacity must bo directly military. 
Transports are associated with fleets and armies for 
various purposes connected with, or subservient to, the 
military uses of those fleets and armies. But if tliey 
are transports merely, and as such are employed aim ply 
in the transportation of men or stores, they do not rise 
above their proper mercantile character in consequence 
of such an employment; the employment must be that 
of an immediate application to the purposes of direct 
military operations, in which they are to take a part. 

“ It is next placed on the ground of intimidation ; 
and it is said, tliat when the enemy is proved to have 
been intimidated, where it is not matter of inference, 
but of actual proof, the assistance arising from intimi- 
dation is not to be considered as constructive merely, 
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but an actual and effective co-opei'ation. But I take 
that not to be quite correct ; for an hundred instances 
might be mentioned in which actual intimidation might 
be produced, without any co-operation having been 
given. Suppose the case of a small frigate going to at- 
tack an enemy’s vessel, and four or five large merchant 
ships, unconscious of the transaction, should appear in 
sight: they might be objects of terror to the enemy, 
but no one w'ould say that such a terror would entitle 
them to share j though the fact of terror was ever so 
strongly proved, there would not be that co-operation 
nor that active assistance which the law requires, to 
entitle non-commissioned vessels to be considered as 
joint captors. What is the intimidation alleged? 
‘ That the Dutch forces were about to make an attack 
on the British army, but on the appearance of these 
fourteen ships desisted.’ This was an intimidation of 
which the ships were totally unconscious; and which 
would have been just as effectually ])rodueed by a fleet 
of niere transports ; and I see no principle on which 
I could pronounce these ships entitled — on which I 
sliould not be also obliged to pronounce any fleet of 
merchantmen entitled in a similar situation ; for any 
mimborof large ships, known to be British, and not 
known to be nierohantmen, would have produced the 
same effect. The intimidation was entirely passive, 
there was no auitmis nor design on their part, nor even 
knowledge of the fact ; for it was not till the next day, 
when their commodore returned from Lord Xeith, 
that they knew anything of the matter, or ever thought 
of the terror that they had assisted in exciting. I take 
it to be incontrovertibly true, that no case can be al- 
leged in which a terror so excited has been held to 
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■ enure to the benefit of a non-commissioned vessel, 
i Another ground on which it is put, and which it may 
be proper for me to advert to, is the ground of ana- 
logy ; that it is a case of assistance, analogous to that 
of joint chasing, on which it is said to be sufficient, if 
the non-commissioned ship puts itself in motion ; and 
the cases of The Twee Gesuater in the last war, and 
The Lc Franc, have been relied upon. I see no 

I ground on which the analogy can be supported. The 
cases cited were of a very different nature ; in both of 
them the non-commissioned ships chased animo capi~ 
endi, and contributed materially, in the case of The Le 
Franc, directly and immediately, to the act of capture. 
In tlie present case, these ships approached, it is true, 
the coast of the Ca])e of Good Hope, but with no ani- 
mus capkndi, with no hostile purpose entertained by 
themselves; for they were totally ignorant of the ob- 
jects of the expedition. It is, moreover, obvious to 
romai’li, that all cases of joint chasing at sea differ so 
materially from all cases of conjunct operations on land, 
that tliey are with great danger of inaccuracy applied 
to illustrate each other. In joint chasing at sea, there 
is the overt act of pursuing, by which the design and 
j actual purpose of the party may be ascertained, and 

; much intimidation may bo produced; but in cases of 

' conjunct operations on land, it is not the mere intrusion 

even of a commissioned ship that would entitle parties 
to share. The words of the act of parliament direct — 
‘ That in all conjunct expeditions of the navy and 
army against any fortress upon the land, directed by 
1 instructions from his Majesty, the flag and general 

I officers, and commanders and other officers, seamen, 

I marines, and soldiers, sliall have such proportionable 
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interest and property as liis Majesty under bis sign 
mannal shall thinkfit to order and direct.’ The interest 
of the prize is given to the fleet and army, and it 
would not be the mere voluntary interposition of a 
jjrivateer that would entitle her to share. It would be 
a very inconvenient doctrine, that pi'ivate ships of war, 
by watching an opportunity, and intruding tliemselves 
into an expedition, which the public authority had in 
no degree committed to them, should be at liberty to 
say — ‘We will co-operate;’ and that they should be 
permitted to derive an interest from Sficlt a spontaneous 
act, to the disadvantage of those to whom the service 
was originally entrusted. Expeditions of this kind, 
designed by the immediate authority of the state, be- 
long exclusively to its own instruments, whom it 
has selected for the purpose; and it might be attended 
with very grave obstruction to the public service of 
the country, if private individuals could intrude them- 
selves into such undertakings, uninvited and under 
colour of their letter of marque. I tliink, therefore, 
that the cases of chasing at sea, and of conjunot ope- 
rations on land, stand on different principles, and that 
there is little analogy which can make them clearly 
applicable to each other. 

“ It is next said, that they wore directed to hoist 
pennants, and that it was the opinion of a very high 
military officer, in a former case, that the permission to 
wear the pennant did give the character of a king’s 
ship; but the decision in the veiy ease in which that 
opinion was offered (in the captui’e of Negapatam), 
held, that a ship, which in that case had worn a pen- 
nant, was not to be considered in a military cbaractei', 
but as a transport; the mere circumstance, therefore, 
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that these ships, which were large ships, and had be- 
fore carried pennants, and had taken them down only 
out of respect for the king’s ship, and were desired to 
hoist them again, I cannot hold to be a sufBcient proof 
that they were by that act taken and adopted into the 
military eliaracter; I can attribute no such effect to a 
mere act of civility and condescension. 

“ In the next place it is argued, that these ships 
were actually employed in military service, although 
there is no such averment in the plea. It comes out 
in evidence only, that their boats were employed in 
carrying provisions and military stores on shore ; tliat 
was a service certainly, but not a service beyond the 
common extent of transport duty. They landed them 
probalily at the same time with the troops, for whose 
use they were intended ; and if not at the same time, 
still it is no more than what they were bound to do 
witli the stores and provisions they carried.” (TIte 
Capa of Good Hope, 2 Rob. 282.) 

In a claim of joint capture on the part of land forces, 
asserted to have co-operated in the capture of the 
Dutch fleet in Saldanah Bay in 1796, and which was 
rejected by lord Stowell, the learned judge said, 
“ The question is, whether such a case has been made 
out, on the part of the army, as will support their 
claim to be considered joint captors? In the first 
place, it is not pretended that it is a case wliioh comes 
within tlie provisions of the Prize Act (33 Geo. 3, 
c. 16), which directs the aviny to share, in some cases, 
in conjunction with the fleet; in the next place, it is 
not ai'gned that this is a case of concerted operations ; 
that the army and navy might have similar views is 
not contested, but whatever was done was done sepa- 
Q 
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rately and without concert or communication. Thirdly, 
it cannot be denied that it lies upon the army to make 
out a case of joint capture, and to show a co-operation 
on their part, assisting to produce the suri'ender ; for 
the surrender was made to the fleet alone, possession 
was taken by the fleet, the army could not take it j 
therefore, the onus prohandi lies on them to prove 
that there was an actual co-operation on their part ; 
for it is, I think, established by decided authority, and 
particularly in the late case of Jaggernakhporcim 
(Lords, Jan. 26, 1799), before the Lords of Appeal, 
that much more is necessary than a mere being in 
sight, to entitle an army to share jointly with the navy 
in the capture of an enemy’s fleet. The mere pre- 
sence, or being in sight, of different parties of naval 
force, is, with few e-xccptions, sufficient to entitle them 
to be joint captors ; because they are always conceived 
to have that privity of purpose which may constitute 
a community of interests; but between land and sea 
forces, acting independently of each other and for 
different purposes, there can be no such privity pre- 
sumed; and, therefore, to establish a claim of joint 
capture between them, there must be a contribution of 
actual assistance, and the mere presence or being in 
sight will not be sufficient. Fourthly, I am strongly 
inclined to hold, that when there is no |)re-concert, it 
must be not a slight service, nor an assistance merely 
rendering the capture more easy or convenient, but 
some very material service, that will be deemed neces- 
saiy to entitle an army to the benefit of joint capture ; 
where there is pre-coneert, it is not of so mucli conse- 
quence that the service should be material, because 
then each party performs the service that is previously 
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assigned to him, and whether that is important or not, 
s not so material ; the part is performed, and that is 
all that was expected. But where there is no such 
privity of design, and where one of the parties is of 
force equal to the work, and does not ask assistance, it 
is not the interposing of a slight aid, insignificant 
perhaps and not necessary, that will entitle the other 
party to share. 

“ The principle of terror to support this claim must 
be of terror opeiating not mediately and with remote 
effect, but directly and immediately influencing the 
capture. I will not say that a ease might not, under 
possible circumstances, arise, in wliich troops on shore 
might be allowed to share in a capture made in the 
first instance by a fleet. I will pat this case : Suppose 
a fleet should come into a hostile hay with a design of 
capturing a hostile fleet lying there, and a fleet of 
transports should also accidentally arrive with soldiers 
on board ; suppose these soldiers made good their 
lauding, and gained possession of the hostile shore, 
and by tliat means should prevent the enemy from 
running on shore and from landing, and thereby in- 
fluenced them to surrender ; I will not say that troops 
in such a situation might not entitle themselves to 
share, although the surrender had been made actually 
to the fleet. But suppose the troops to land on a 
coast not hostile, but on their own coast, I do not 
apprehend that the possession of such a shore would 
draw the same consequences after it ; for what diftev- 
ence would it make whether there were troops on 
shore or not? The enemy must know, that in a day 
or two the landing on a shore to them hostile must be 
followed by sure and certain captivity, whether there 
q2 
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was a party of military or not. What additional 
terror does an army hold out? The consequences of 
captivity would be the same in either case, and unless 
there had been a notice and denunciation of particular 
severity, I do not understand that by the laws of war 
they would be exposed to more than a rigorous impri- 
sonment.” {Tha Dordrecht, 2 Rob. 57.) 

Where a capture is made by a conjoint expedition, 
composed of a British naval force and an allied array, 
the case is withdrawn from the operation of the Prize 
Act, and the British captors depend wholly on tlie 
bounty of the ci'own for advantage from the capture. 
{The Stella del Norte, 5 Rob. 350; The British 
Guiana, 2 Dod. 151.) 

Joint cajiture will not be rejected by reason of any 
fraudulent conduct on the part of the actual captor. 
In the case of The Waahsamheid (3 Rob. 7), where 
the captain of the capturing frigate Smus was charged 
with having, ‘ contrary to the rule and practice of the 
navy,'’ made no signal of an enemy to other British 
vessels in sight. Lord Stowell said, in admitting the 
claim of the latter to joint prize: “ Their discontinu- 
ance of the chase and alteration of the course is not 
an act of their own, but an act wrongfully occasioned 
by neglect or mistake or wilful omission on the part 
of The Sirius; and being so, would not have the 
effect which generally would follow upon a discon- 
tinuance of the chase and alteration of course before 
the act of capture took place; for generally, a discon- 
tinuance and alteration would defeat the interest of a 
joint captoi’, by destroying the presumption of assist- 
ance and intimidation.” 

T/ie Galen (1 Dod. 433), The Herman (3 Rob. 8), 
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The Bdbert (ib. 194), The Eendrmght (ib App. 35), 
The Minerm (2 Acton, 112), X« Virginie (5 Rob. 
124), L’Aniitie (6 Rob. 267), and The SparJder (1 
I.)od, 362), are other cases in wliioli fraud on the part 
of the captors has been held to vest an interest in the 
claiming joint captor. 

The whole act of capture being the act of the captor, 
who is the only person therefore responsible for costs 
and damages, the joint captor is exposed to no share 
of that liability. (The Fadrelandi, 5 Rob. 123.) 

Where an actual engagement has previously taken 
place between a constrnctive joint captor and the 
prize, the decision of the court is favourable to the 
claim of the joint captor. H. M. S. Sparrow had en- 
gaged L’Etoile, a French frigate, a joint cruizer, The 
Sehrns being then in the distance. The next day 
L’Etoile was taken by The Hehrus, The Sparmv 
being still in chase. It was cotitended that The 
Sparrow was entitled to share, and Lord Stowell ad- 
mitted the claim. “ I hold it,” said the learned judge, 
“ to he a clear and indisputable rule of law, that if 
two vessels are associated for one common purpose, 
as these vessels were, the continuance of the chase is 
sufficient to give the right of joint capture. Sight 
under such circumstances is by no means necessary, 
because, exclusive of that, there exists that which is of 
the very essence of the claim — encouragement to the 
friend and intimidation to the enemy. Both The Ile- 
brus and the enemy’s frigate knew that 2Vie Sparrow 
was astern, and that she was using her best endeavours 
to come up. She was a consort of the actual captor, 
and pursued the prize in conjunction with her, and 


had not discontinued the pursuit at the time when the 
capture was consummated.” (2 Dodson, 107.) 

Where two cruizers casually meet, one of which is 
commanded by an officer senior to the other com- 
mander, though of the same rank, a circumstance 
which by the rules of the service gives to the former 
the command, and he directs his junior to pursue one 
of two libstile vessels in sight, while he himself chases 
the other, both vessels being taken, the junior is en- 
titled to share as joint captor of both. In the case of 
The Empress (1 Dod. 368), Lord Stowell said— “ I 
consider it to be a clear rule of law, that ships en- 
gaged in a joint entcrprize of this kind, and acting 
under the orders of the same superior officer, are 
entitled to share in each other’s prizes ; and it is cer- 
tainly for the benefit of the public service that a rule 
of this sort should prevail, in order that the public 
force of the state may be distributed so as to produce 
the greatest possible advantage to the country, and the 
greatest possible annoyance to the enemy.” Mere 
previous concert, however, between several cruizers 
will not give all a right to share in the prizes of each, 
where they have so dispersed themselves that it is 
manifestly impossible for either to receive support from 
the others. The Mars (2 Rob. 22) was the ease of a 
French ship taken by one of three king’s ships, which, 
being apprized of the design of the enemy to escape 
from Port an Prince, had taken their stations at dif- 
ferent outlets to intercept them. The capture was 
made by one ship. A claim was given on behalf of 
the other two to share as joint captoi's, though not 
present at the capture, but it was rejected. Nor will 
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a claim to joint capture enure to an associated eruizer, 
where, having before reconnoitred the prize, she bad 
actually stood off on another courae. {The Lord Mid- 
dkton, 4 Rob. 155 ; see, to the same effect, The Itattle- 
.vmlie, 2 Dod. 32,) A vessel detached from a squadron 
by a signal to chase, and which, after accomplishing 
that duty, engages in a second chase and captures, is 
exempt from any claim to joint prize on the part of 
the associated squadron. Le Bon Aventure (1 Acton, 
211) was the case of a French ship captured by H. 
M. S. Albion undei' the circumstances described ; the 
associated squadron asserted a claim of constructive 
joint capture, but the Lords of Appeal rejected it. 
“ Upon the principle thus udvanced,” said Sir W. 
Grant, “ it is necessary to inquire, under the cir- 
cumstances of the present case, whether a vessel com- 
mencing a second chase in sight of a fleet of which 
she had constituted a part Iiefore she had been de- 
tached by signal upon a former chase, and capturing 
the second chase at any distance from such a fleet, 
would necessarily, upon this principle, be compelled 
to let in the claim of the whole fleet to shai'e in a prize 
so made, notwithstanding such fleet afforded no assist- 
ance or co-operation in the capture, hut actually bore 
away from the captor on another tack. No such prin- 
ciple has ever been recognized.” 

There is one species of recapture from the enemy 
which vests the whole interest in tlie recaptor—namely, 
wheu an tuemj s ship taken originally by one IJngliah 
vessel, and lost again to an enemy’s eruizer, is subse- 
quently recaptured by another English ship. It Ims 
occasionally become a subject of discussion in the Prize 
Court of this country, and also in France, whether 
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any interest revested in the first seizor; and in 1778, 
in the ease of The Lucretia, the Court of Admiralty 
was disposed, though apparently in departure from 
more ancient precedents, to consider the first taker as 
the captor, and the subsequent taker as the recaptor, 
entitled to a high salvage. It does not appear that this 
ease was appealed from. But in another instance the 
same point was much contested before the Lords of 
Appeal, in the case of The Polly (Lords, 21st Nov. 
1780), in which the prize had been rescued by the 
American crew, and retaken, and condemned to the 
last captor in the Vice- Admiralty Court of New York. 
On appeal, brought by the first seizor, the Lords 
affirmed the sentence of the court below, holding that 
the original captor had not completed his possession; 
that the incipient interest which had been acquired by 
the first taker was entirely divested by the subsequent 
rescue, and that the final British captor was to be 

nsidered as the efficient captor, and as such entitled 
to the whole benefit of the prize. In the case of The 
Marguerite (3rd April, 1781), the same question was 
brought before the Court of Appeal, with the only dif- 
ference, that the first recapture had been made by a 
Prench frigate. The Lords pronounced a decree to 
the same effect, and condemned the appellant in costs. 
?alin {Traite des Prises, c. 6, § 1) says, that this 
point was established in the French Court of Prize in 
favour of the ultimate captor, by a decree in 1748. 

RANSOM. 

When by lawful means a belligerent had possessed 
liimself of property belonging to his enemy, it was for- 
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niei'ly tlie custom among almost all nations to redeem 
it from liis hands by ransom. But ransom from the 
bauds of an enemy is now little ktiown to the commer- 
cial law of England; for, by the statute 22 Geo. 3, 
c. 25, the ransom of any ships, or merchandizes on 
board the same, belonging to any subject of this 
country, and taken by the subjects of any state at war 
with bis majesty, or by any person committing hosti- 
lities against his majesty’s subjects, is absolutely pro- 
hibited ; and by the statutes of 43 Geo. 3, c. 160, 
and of the 45 Geo. 3, c. 72, such ransom is again 
jirobibited, unless in the case of e.xtreme necessity, to 
lie allowed by tlie Court of .Idmiralty ; and all con- 
tracts for ransom contrary to those statutes are made 
void and subjected to a penalty of 500/. (See also 55 
Geo. 3, 0. 100, ss. 9, 10, 11, 12.) “ Ransoms,’’ said Lord 
Stowell, in the case of the 8hi[)s taken at Genoa, («fi, 
sup.) “ have Iroon forbidden as subject to groat abuse, 
being, in tlie oommon acceptation, contracts entered into 
at sea by individual captors, and liable to be abused, 
to file great iiioorivenicnce of neutral trade. But even 
ransoms under circumstances of necessity are still al- 
lowed. A ransom bill, however, when not locally 
prohibited, is a war contract protected by good faith 
and the law of nations; and though the contract is re- 
garded in England as tending to relax the energy of 
war and deprive cniizers of the chanee of recapture, 
“ it Is in many views” (writes Chancellor Kent, i. 114) 
“ highly reasonable and liiimane. Other maritime na- 
tions regard ransom as binding, and to be classed among 
the few legitimate commercia 'belli” Ransom has never 
been prohibited in the United States; and the act of 
congress of August 2nd, 1813, which interdicted the 
qS 
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use of British licences or passes, did not apply to the 
contract of ransom. (See Azuni on 3Iaritime Law, 
c. 4, art. 6 ; Emerigon, i. c. 12, s. 21 ; V alin, ii. art. 66 ; 
Le Guidon, c. 6, art. 2; Grotius, book 3, c. 19; Good- 
rich V. Gordon, 15 John's Rep. 6,) The effect of a 
ransom is equivalent to a safe-conduct granted by the 
authority of the state to which the caj)tor belongs, 
and it binds the commanders of other cruizers to re- 
spect the safe-conduct thus given ; not only the cruizers 
of the belligerent nation, but, under the implied obli- 
gation of the treaty of alliance, those also of the captor’s 
allies. {Miller v. The Resolution, 2 Dallas, 15.) The 
safe-conduct so implied, however, requires that the 
vessel .should be found within the course presci'ibed, 
and within the time limited by the contract, unless 
forced out of her course by stress of weather or un- 
avoidable necessity. (Pothier, Trait& du Droit de 
Profriete, No. 134, 135; Valin, Ord, dee Prises, 
art. 19.) The ransom stipulated is due, even should 
the vessel ransomed be wrecked before she arrives in 
port, for the captor had not insured against the perils 
of the sea, but only against recapture by cruizers of 
his own nation or of its allies. (Pothier, No. 138.) If 
the captor himself should be taken by the enemy, to- 
gether with his ransom bill, the ransom becomes part 
of the lawful conquest of the enemy, and the debtors 
of the ransom are discharged from their contract. (Id., 
No. 139.) 

In the British coui'ts no suit will lie by the enemy 
in proprhl persona on a ransom bill, notwithstanding 
it is a contract arisingyhire belli. {Anthon v. Fisher, 
Douglas, 649; The Hoop, 1 Rob. 169.) The only 
remedy to enforce payment of tlie ransom bill, for the 
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benefit of the eneray captor, is by an action by the im- 
prisoned hostage in tlie courts of his own country, for 
tlie recovery of his freedom {The Mchecca, 5 Rob, 
102); tliough Lord Mansfield emphatically declared 
his o))iniori that the contract was worthy to be sus- 
tained by sound morality and good policy, and as 
governed by the law of nations and the eternal rules of 
justice. ( Cferajt V. iJZac/tZiMrne, Douglas, 641.) Both 
in France and in Holland the practice is to sustain 
such actions by the owner of the ransom contract. 
Ricard v. lieiienham, 3 Burr. 1734; Potliier, uh. 
sup. No. 144; The Lord Wellington, 2 Ge\Vi».V)i-, 
Maissonnaire and others v. Keating, ib. 336 ; Gerard 
V. W'are, Peters’ C. R. 142; and .Wondk v. Brig 
JIarriot, Bees. Rep. 128, are leading American cases of 
ransoju. 

RECAPTURE. 

A prize taken from the enemy who had made it is 
called recapture, and the person who takes it the re- 
captor, The term recapture, as distinguished from 
rescue, is ordinarily employed when a prize, having 
been captured by an enemy, is recovered from his pos- 
session by the arrival of a friendly force; wherea.s 
the term rescue more usually denotes, that recovery 
which is ctt'ected by the rising of the captured party 
himself against his captor. 

“There is no rule, operating with the proper force 
and authority of a general law, respecting tlie time 
when property vests in the captor of a recaptured 
vessel. It may be fit there should be some rule, and 
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it might be either the rule of immediate possession or 
tlie rule of pernoctation and twenty-four hours posses- 
sion, or it might be the rule of bringing infra prcesiclia, 
or it might be a rule requiring an actual sentence Of 
condemnation. Either of these rules might be suifi- 
cient for general practical convenience, although, in 
theory, one, perhaps, might appear more just than 
another; but the fact is, there is no such rule of prac- 
tice. Nations concur in principle, indeed, so far as 
to require firm and secure possession ; but their rules of 
evidence respecting the possession are so discordant 
and lead to such opposite conclusions, that the mere 
unity of principle forms no uniform rule to regulate 
the general practice. But were the public opinion 
of European states more distinctly agreed on any prin- 
ciple, ns fit to form the rule of the law of nations on 
this subject, it by no means follows that any one nation 
would be under an obligation to observe it. That 
obligation would arise only from a reciprocity of prac- 
tice in other nations ; for from the very circumstance 
of this prevalence of a difierent rule among other na- 
tions, it would become not only lawful, but necessary 
to that one nation to pursue a different conduct; for 
instance, rvhere there is a rule prevailing among other 
nations that the immediate possession and the very act 
of capture should divest the property from the first 
owner, it would be absurd in Great Britain to act 
towards them on a more extended principle, and to 
lay it down as a general rule that a bringing wfra 
preeddia, though probably the true rule, should in all 
cases of recapture he deemed necessary to divest the 
original proprietor of his right; for the effects of ad- 
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liering to siioli a rule would be gross injustice to 
British sulijoets ; and a rule from which gross injus- 
tice must ensue in practice can never be the true rule 
of law between independent nations ; for it cannot be 
supposed to be the duty of any country to make itself 
a martyr to speculative propriety, were that esta- 
blished on clearer demonstration than such questions 
will generally admit. Where mere abstract propriety, 
therefore, is on the one side, and real practical justice 
on the other, the rule of substantia! justice must he held 
to be the true rule of the law of nations between inde- 
pendent states.” (Lord Stowell, The Santa Crus, 1 
Rob. 58.) “ If I am asked, under the known diver- 
sity of practice on this subject, what is the i)roper rule 
for a state to apply to the recaj)tiired property of its 
allies, I should answer that the liberal and rational 
procedure would be to apply, in the first instance, the 
rule of that country to which the recaptured j)roperty 
belongs. I admit the practice of nations is not so, but 
I think such a rule would be both liberal and just. 
To the recaptured it jn-esents its own consent, hound 
up in the legislative wisdom of its own country : to the 
reeaptor it cannot be considered as injurious. Where 
the rule of the recaptured would condemn, whilst the 
rule of the reoajdor, prevailing among his own country- 
men, would restore, it brings obvious advantage ; and 
even in the case of immediate restitution, under the 
rules of the recaptured, the recapturing country would 
rest secure on the reliance of receiving reciprocal jus- 
tice in its turn. 

“ It may be said, what if this reliance should be 
disappointed ? Redress must then be sought from re- 
taliation ; which, in the disputes of independent states, 



is not to be considered as vindictive retaliation, but as 
the just and equal measure of civil retribution. This 
will be their ultimate security, and it is a security suf- 
ficient to warrant the trust; for the transactions of 
states cannot be balanced by minute arithmetic ; some- 
thing must on all occasions be hazarded on just and 
liberal presumptions. 

“ Or, it may it be asked, wbat if there is no rule in 
the country of the re-captured ? I answer, first, this 
is scarcely to be supposed; there maybe no ordinance, 
no prize acts, immediately applying to re-capture, but 
there is a law of habit, a law of usage, a standing and 
known principle on the subject, in all civilized, com- 
mercial countries; it is the common practice for 
European states, in every war, to issue proclamations 
and edicts on the subject of prize, but till tlioy appear 
Courts of Admiralty have a law and usage on which 
they proceed, from habit and ancient practice, as regu- 
larly as they afterwards conform to the express re- 
gulations of the Prize Acts. But, secondly, if there 
should exist a oouiitry in which no rule prevails, the 
recai)tiirii)g country must then, of necessity, apply its 
own rule, and rest on the presumption that tliat rule 
will be adopted and be administered in the future prac- 
tice of its allies. 

“ Again it is said, that a country applying to other 
countries their own respective rules will have a prao- 
tice discordant and irregular; it may be so : but it will 
be a discordance proceeding from the most exact uni- 
formity of principle ; it will bo ithni par divarsa. A 
rule may bear marks of apparent inconsistency, and 
nevertheless contain much relative fitness and pro- 
priety; a regulation may be extremely unfit to be 
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made whicli, yet, shall be extremely fit, and shall, in- 
deed, be the only fit ride to be observed towards 
other parties who have originally established it for 
themselves. The actual rule of the maritime law 
of England on this subject I understand to be clearly 
this: that the maritime law of England having 
adopted a most liberal rule of restitution on salvage, 
with respect to the re-eaptured property of its own 
subjects, gives the benefit of that rule to its allies, 
till it appears that they act towards British pro- 
perty on a less liberal principle. In the words of Sir 
E. Sim.son, the rule is, ‘that England restores, on 
salvage, to its allies ; but if instances can be given of 
British property retaken by them, and condemned as 
prize, the Court of Admiralty will determiue these 
cases according to their own rule.’” Lord Stowell, 
ub. sup.) 

Neutral property, captured by one belligerent, and 
recaptured by another, is not entitled to seek compen- 
sation from the original captor, unless it cun be proved 
that he, honcB jidei possessor, has committed iri'egu- 
laritie.s whicli produce irreparable loss. “The law,” 
says Lord Stowell, The. Betsey (1 Rob. 95), “ is clear, 
that a honm fidei posse.ssor is not responsible for casu- 
alties; but that be may, by subsequent niiscoriduet, 
forfeit the protection of his fair title, and render himself 
liable to be considered as a trespasser from the be- 
ginning. This is the law, not of this court only, but 
of all courts, and one of the first principles of univer- 
sal jurisprudence. Objects of recapture cannot be 
covered under the plea of donation.” “ It has been 
attempted,” said Lord Stowell, in The Santa Crus 
(ub. sup. 75), “ to raise distinctions between these titles ; 
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but on all legal considerations, they are pi’eoisely the 
same; they are both equally matter of prize: dona- 
tion between enemy and enemy cannot take effect. 
The very character of enemy at once extinguishes all 
civil intercourse, from which such a title could arise.” 

A neutral vessel recaptured from the enemy may, 
if necessary for the mutual safety and interest of her- 
self and the recaptors, be equipped, armed and em- 
ployed in protecting herself aud the recaptors from 
the attack of the enemy’s cruizers at her own risk ; and 
should she become a wreck whilst and in consequence 
of being so employed, there is no claim on the part of 
neutral owners for restitution in value. (The Swift, 
1 Acton, 1.) 

That kind of rescue which is effected by the rising 
of the captured to defeat their captor, is, as contradis- 
tinguished from recapture, a matter rather of merit 
than of duty. In the Two Friends (1 Rob. 271), 
Lord Stowell said, “Seamen are not bound, by their 
general duty as mariners, to attempt a rescue; nor 
would they have been guilty of a desertion of their 
duty in that capacity if they had declined it. It is a 
meritorious act to join in such attempts ; but it is an 
act perfectly voluntary, in which each individual is 
a volunteer, and is not acting as a part of the crew 
of the ship in discharge of any official duty, either 
ordinary or extraordinary.” 

A rescue effected by the crew, after capture, when 
the captors are in actual possession, does not exempt 
the prize from condeinnatioti. “ For a resoiie,” said 
Lord Stowell, in The Dispatch (3 Rob. 278), “ can 
be nothing else than, as the veiy term imports, a de- 
livery from force by force.” In The Ekehe (4 Rob. 
408), it is laid down, that the resistance of the con- 
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voying ships is tho resistance of the whole convoy; 
wlKjnce it follows, that in such cases the whole con- 
voy is subject to confiscation. Bat from 2'he Pem- 
sylvama (1 Acton, 33), it appears, that if a neutral 
vessel has been captured, and the captors, whether 
from want of liands to navigate her, or for the sake 
of making other prizes, or from any other motive, 
allow the neutral commanders to resume the direction 
of the vessel, without any express agreement binding 
those commanders to bring her in for adjudication in 
pursuance of the original capture, then the escape of 
the neutral will not be regarded as a rescue or a re- 
sistance. On the same principle, it was held in The 
San Juan Batthia (5 Rob. 33), that a mere attempt 
to escape before any possession assumed by the captor 
does not draw with it tlie consequences of condemna- 
tion. And the same case establishes, tliat, unless the 
neutral vessel have reasonable grounds to be satisfied 
that a war has actually broken out, even a direct re- 
sistance will not superinduce the penalty. 

“ If a neutral master,” says Lord Stowell (The Ca- 
tharina Elizabeth, 5 Rob. 232), “ attempts a roaoue, 
he violates a duty which is imposed on him by the 
law of nations, to submit to come in for inquiry as to 
the property of ship or cargo ; and if he violates that 
obligation by a recurrence to force, the consequence 
will undoubtedly reach the property of his owner ; and 
it would, I think, extend also to the confiscation of the 
whole cargo entrusted to his care, and thus fraudu- 
lently attempted to be withdrawn from the riglita of 
war. With an enemy master the case is very dif- 
ferent ; no duty is violated by such an act on his part : 
lupim auribus teneo, and if he can withdraw himself 
he has a right to do so.” 
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SALVAGE. 

Salvage, in the military sense of the term, is the re- 
ward given to the recaptor of a captured ship by the 
owner of the property; for although it is the rule 
of this country, as among its ovvn subjects, to re- 
store such recaptured property to the original owner, 
it is not the rule to make the recaptor afford this 
restitution altogether gratuitously. By the 43rd Geo. 
3, c. 160, s. 39, the legislature fixed certain rates 
of salvage, according to the circumstances of the 
recapture. The salvage therein allotted to British 
recaptors is at the rate of one-eighth of the beneficial 
interest in the whole recaptured property, where the 
recapture is effected by ships belonging to the royal 
navy; and one-sixth, where it is effected by private 
ships; the judge of the court being at liberty, in cases 
of recapture by the joint efforts of king’s ships and 
private vessels, to order such salvage as he shall deem 
reasonable. {Tlie JDicJienso}}, Hay & Marriott, 48 ; 
I'/w Betsey, ib. 81 ; The Two Friends, 1 Rob. 279 ; 
and see the recent Prize Proclamation in Appendix.) 

To support a claim for military salvage, two oir- 
cumslanees must concur; first, the taking must be law- 
ful ; secondly, there must be meritorious service ren- 
dered to the recaptured. 

Salvage is not confined to recapture alone ; it is given 
also in cases of rescue, where rescue is not the result of 
the arrival of fresh succour, which relieves the weaker 
party before he falls into the power of the adversary. 
In jP/ie JPv’an/th'a (4 Rob. 147), Lord Stovvell said, “No 
ease has been cited, and I know of none in which mili- 
tary salvage has been given, where the property rescued 
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was not in the possession of the enemy, or so nearly as 
to be certainly and inevitably under his grasp. There 
has been no case of salvage where the possession, if 
not absolute, was not alnaost indefeasible, as where the 
ship had struck, and was so near as to be virtually in 
the hands and gripe of the enemy.” When the rescue 
is of the other description, that is to say, when it is 
effected by the rising of the captured crews against 
the captors, a salvage is given. {The Tma FriendSj 
1 Eob. 271.) 

It is not necessary, in point of principle, for the esta- 
blishment of a claim of salvage, that it should have 
been primarily the intention of the captor to recover 
the property. It might not have been in his immediate 
contemplation, perhaps, nor even within his knowledge; 
and yet if the service performed — if the recovery of 
the |)roporty — is the immediate and necessary result of 
what he has done, he will be entitled to salvage. {The 
Progress, Edw. 211.) 

In cases of recapture, no letter of marque from the 
sovereign is required to give to the reeaptor the benefit 
of the same salvage to which he w’ould have been en- 
titled, if he had been provided with letters of marque. 
{The. Helen, 3 Eob. 224; The Urania, 5 Eob. 148; 
The Progress, Edwards, 215; The Hope, Hay & 
Marriott, 216.) 

Salvage is not due to a man-of-war for rescuing from 
the enemy a hired transport empWed in the same ex- 
pedition, This case rests on the same principle ns that 
of assistance afforded by one vessel to another in battle, 
— the principle of mere duty. {The Belle, Edw. 66.) 
Salvage is given on a vessel purchased at sea from the 
enemy, for the purpose of returning her to the owner, 
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for it is not necessary that the recovery of property 
should be attended with personal risk to the salvor. 
{The Kmry, 162.) Every person assisting in rescue 
ha.s a lien on the thing saved. He has an action in per- 
sonam, also; but bis first and proper remedy is in rem ; 
and his having the one is no argument against his title 
to the other. There is one species of recapture which 
vests the whole interest in the recaptors, namely, that 
of an enemy’s vessel taken by one English vessel, lost 
again by an enemy’s crnizer, and subsequently re-cap- 
tured by another English ship. {The John and Jane, 
4 Rob. 217, note.) 

The master and crew, in case of merchant ships, are, 
in strict language, the only salvoi’s. The owners have 
in general no great claim ; as to labour and danger, 
none. They come in only under the equitable conside- 
ration of the court for damage or risk, which their pro- 
perty might have incurred. {The Ban Bernardo, 1 
Rob. 178.) 

Ti>e right of salvage on recapture is not extinguished 
by subsequent captm-e and condemnation in an enemy’s 
port, when the sentence condemning the property is 
over-ruled by an order of release from the sovereign 
power of the state. {The Charlotte Caroline, 1 
Rod. 192.) 

Where a recapture is made by a king’s ship, all other 
king’s ships in sight are permitted to come in as joint 
salvors. There is a reciprocity in this rule which 
operates sometimes to the advantage and sometimes to 
the disadvantage of every vessel in tlie service. Wot 
so where a recapture is made by a king’s ship in sight 
of a privateer; in that case there is no reciprocity, as 
the privateer is not permitted to share. It would be 
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hard, therefore, if the privateer, being the actual captor, 
and not having that reciprocal interest in other cases, 
she should be deprived of a much greater proportion 
of the reward, and should only share on terras of re- 
ciprocity, where the king’s ship is only the constructive 
recaptor, from the mere accident of being in sight, 
perliaps at a great distance and unconscious of the fact. 
Now, what ai'G the cirourastances of the present case? 
It did appear to me, on the evidence offered to the 
court, that the interposition of the privateer was not 
fraudulent. It was not the case of a privateer stepping 
in at the end of a long chase, perhaps, to deprive the 
king’s ship of tlie due reward of her own activity and 
enterprise, Here it wns clear that both were in actual 
pursuit of the enemy. It was not a constructive re- 
capture on either side; there, was a concurrence of 
endeavour in both, though the privateer came up fii'st 
and struck the first blow. Considering them l)oth, 
therefore, as joint actual recaptors, I sec no reason why 
I should take the case out of the common operation of 
that principle wliicli apportions the reward to the 
parties according to their respective forces.” {Tha 
Wanstead, 1 .Edwards, 269; The Promdence, ib. 270; 
The Dorothy Foster, 6 Rob. 88.) 

Revenue cutters are entitled to salvage on recapture 
as private ships of war, viz., to one-sixth. (See also 
Tha Bcllona, Edwards, 63, and The Sedulous, 1 Dod- 
son, 253.) Store ships are held, as to recapture, to he 
ships of war, and as such only entitled to one-eiglith 
salvage. (27ie Sedulous, ub. sup.) 

In cases of I'ccapture, to make the freight contribu- 
tary to salvage, the question is, whether the freight 
was in the course of being earned? In giving freight. 


MARITIME W A K. 




the court does not make separations as to minute 
portions of it. If a commoncement has taken place, 
and the voyage is afterwards accomplished, the whole 
freight is included in the valuation of the property on 
which salvage is given. (JVie Doi’Otliy Foster, 6 Rob. 
88 .) 

It is no case of salvage when the vessel has never 
come into the actual aud bodily possession of the re- 
captor. The terms of the Act of Parliament, “if at any 
time afterwards surprised and retaken by any of his 
Majesty’s ships of war, &c.,” point to a case attended 
with the circumstance of an actual possession taken. 
{The Edward and Mary, S Rob. 805.) In order to 
entitle to salvage, as upon a recapture or escape, the 
property must have been in the possession, either 
actual or constructive, of the enemy. Salvage is not 
allowed merely for stopping a ship going into an 
enemy’s port. {The Ann Green and cargo, 1 Gall, 
293.) 

Salvage is due, as a principle of international law, 
from neutrals also. The particular rates, indeed, which 
our statutes assign are binding only in cases between 
British subjects ; but in cases of restitution to the sub- 
jects of other states it has been usual with our courts 
to assess such a salvage as the nature of the ser- 
vice performed might reasonably appear to deserve 
(Marshall, 474), and that assessment is usually, though 
not necessarily, made according to the British rates. 
“ The character and condition of the person,” said 
Iiord Stowell, in The Two Friends (1 Rob. 285), “ is 
a fit circumstance to form a material eonsideiation in 
distributing the reward, because the nature of a reward 
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carries with it a necessary reference to the rank and 
circumstances of the person rewarded.” 

There is exemption from salvage, where the property 
of a nation not engaged in hostility with the enemies 
of this country, liappens to be taken as prize by them, 
and retaken out of their hands by British subjects j 
here tiie probability of its condemnation in the courts 
of the country of the captors is to be considered ; and 
unless there appears to be ground, on whicli it may be 
supposed that it would have been condemned in those 
courts, it is to be restored without the payment of any 
salvage. In the last war, the conduct of the cruizors 
and prize courts of France, having given reason to 
apprehend that; neutral projmrty, arrested by the for- 
mer on the high seas, would, in almost all cases, be 
condemned by the latter, salvage was usually allowed 
to the recaptors of neutral property out of the hands 
of the French by our Court of Admiralty, and such 
allowanee was not thought unreasonable by the neuti'al 
merchants. But tiiis was treated as an exception to 
the general rule, founded on particular circumstances. 
(The Eleonora Cathcrina,4t Hob. 156; The War-On- 
shan, 2 Rob. 299 ; The Carlotta, 5 Rob. 54 ; The 
Huntress, 6 Rob. 104; Abbot’s Law of Shipping, 
part 3, c. 11, s. 13 ; 'The Samson, 6 Rob. 410; 'The 
Barbara, 8 Rob. 171.) 
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POSTLIMINIUM.— RESTITUTION. 

The Jus Postlimimi was a fiction of the Roman 
law, by which persons or things, taken by the enemy, 
were restored to their former state, on their coming 
again under the power of the nation to which they for- 
merly belonged. Postliminium fingit eum qui captus 
est, in civitate semper fuim. ( Jwstit, i. 12, 5.) It is 
a right, says Chancellor Kent (i. 115), recognized 
by the law of nations, and contributes essentially to 
mitigate the calamities of war. When property cap- 
tured by the enemy is retaken by our allies or auxi- 
liaries, or in any other manner falls into their hands, 
this, so far as relates to the effect of the right, is pre- 
cisely the same thing as if they were come again into 
our power; since, in the cause in which we are jointly 
embarked, our power and that of the allies is but one 
and the same. So that when possessions, taken by 
the enemy, arc either recaptured or rescued from him 
by the fellow-subjects or allies of the original owner, 
they do not become the property of the recaptor or 
rescuer, as if they had been a new pi'ize ; but are 
restored to the possession of the original owners 
upon certain terms. Moveables are not, in strictness, 
entitled to the benefit of posthrniniurn, tlieir identi- 
fication being difficult, if not impracticable ; but even 
these ai'e restored to the original ownei's, if retaken 
fi’om the enemy immediately after his capture of them ; 
in which case the proprietor neither finds a difficulty 
in recognizing his effects, noi' is presumed to have re- 
linquished them. Real property, being readily iden- 
tified, is more completely within the scope of the right. 
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Pontlminium, liowevDr, does not tate effect in neu- 
tral conntrios : for when a nation chooses to remain 
neuter in war, she is bound to consider it as equally 
just on both sides, so far as relates to its effects} and 
consequently, to look upon every capture made by 
either party as a lawful acquisition, with the exception 
of cases where the capture itself is an infringement 
of the jui'isdiction or rights of the neutral power. 
{3I‘Dmumgh v. Dannery, 3 Dallas, 188, 189 ; The 
.Tompha Segmda, 5 Wheaton, 338, 358.) For a neutral 
to allow one of the parties, in prejndioe to the other, 
to enjoy in her dominions the right of claiming 
things taken by tlio latter, would be declaring in 
favour of tlie former, and departing from the line of 
nentrality. 

Tile law of postlimininni im)>lius that tlie |)arty 
claiming it returns to his previous character ; and he 
who, during the whole war, has been the subject of 
the enemy alone, must be considered, when he frdls 
into the hands of the rival state, not as returning to 
a previous character, but as acquiring a character 
absolutely new. (The Boedes Zunt, 5 Rob. 233.) 
The right of postUminiim takes place only within 
the territories of the captor or of his ally (Vattel 
b. 3, c. 14, s. 207, 208) } and if a prize be brought 
into a neutral port by the captors, it does not i-oturn 
to the former owner by because neutrals 

are bound to take notice of the military right which 
possession gives, and which is the only evidence of 
right acquired by military force, as contradistiuguislied 
from civil rights and titles. They are bound to take 
the fact for the law. Strictly speaking, there is no such 
thing as a marine tort betw’een belligerents. All cap- 
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tures are to be deemed lawful, and they have never 
been held within the cognizance of the prize tribunals 
of neutral nations. (JUA-misted de Rues, 5 Wheaton, 
390.) With respeet to persons the right of postli- 
mii j t 1 3 place even in a neutral country ; so that 
if a captor brings his prisoners into a neutral port 
he may, perhaps, confine them on board his ship, as 
being, by fiction of law, part of the territory of his 
sovereign, but he has no control over them on shore. 
(Vnttel, b. 3, c. 7, s. 132; Kent, i. 116 ; Bynkershoeck, 
by Duponceau, p. 116; Austrian Ordinance of Neu- 
trality, Aug. 7, 1803, Art. 19.) 

With respect to real property, the acquisition is not 
fully consummated till confirmed by a treaty of peace, 
or by the entire submission or destruction of the state 
to which it belonged. (Puffendorlf, Droit de la Na- 
ture, par Barbeyruc, Liv. 8, c. 6,s. 20.) Till then the 
sovereign of that town has hopes of retaking it, or of 
recovering it by a peace; and from the moment it re- 
turns into his powei‘, he restores it to all its rights, and 
consequently it recovers all its possessions, as far as in 
their nature they are recoverable. But if the property, 
town, or teri'itory, or part of territory, whatever it may 
be, has been ceded to the enemy by the treaty of 
peace, or has completely fiillen into his power by the 
submission of the whole state, she has no longer any 
claim to the right of postliminium; and the aliena- 
tion of any of her possessions by the conqueror is 
valid and irreversible. (Vattel, ub. sup.; Martens, 
b. 8, c. 3, s. 11.) 

In a land war, moveable property, after it has been 
in the possession of the enemy twenty-four hours, 
becomes absolutely his, without any right of postli- 
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rainium in favour of the original owner, and by the 
ancient and strict rule of the law of nations, con- 
firmed by various ordinances of continental powers, 
captures at sea fell under the same rale. (Ordon. des 
Prises, 1681, Art. 8.) The right, how'ever, as to naval 
prize, is now everywhere understood to continue until 
sentence of condemnation and no longer. (Lord 
Stowell, The Flad Oyen, 1 Rob. 134.5 Goss v. 
Withers, 2 Burr. 683; The Constant Mary, 3 Rob. 
97; Satnilton v. Mendes, 1 Blackstone, 27; Assievedo 
V. Camhridge, 10 Mod. 79; The Hiddah, 3 Rob. 
237; 13Geo. 2, 0. 4; 17 Geo. 2, c. 34; 19 Geo. 2, 
c. 34; 43 Geo. 3, c. 160.) 

The United States, by the act of Congress, 3rd 
March, 1800, directed the restoration of captured pro- 
perty to the foreign and friendly owner, on the pay- 
ment of reasonable salvage ; but the act was not to 
apply when the property had been condemned as 
prize by a competent court before recapture, nor when 
the foreign government would not restore the goods 
or vessels of the citizens of the United State.s, under 
the like circumstances. This statute, also, continued 
the ,Tus Postliminii until the property was divested 
by a sentence of condemnation. 

If, however, a treaty of peace makes no specific 
provision relative to captured property, it remains in 
the same position in which the treaty finds it, and is 
tacitly conceded to the possessor. The right of post- 
liminium no longer exists after the conclusion of the 
peace; it is a right which belongs exclnsively to a 
state of war (Vattel, b. 3, c. 14, s. 216) ; and, there- 
fore, in the case of The Sophie (6 Rob. 138), the 
British Court of Admiralty decided that a ship which 
B 2 
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Imd been sold to a neutral, after an illegal condemna- 
tion by a prize tribunal, and which would, therefore, 
not have been considered as faiidy transferred during 
war, was to be deemed, by the intervention of peace, 
a legitimate possession in the neuti’al’s hands, and 
cured of all defects in the title. For as the title of 
the enemy captor himself would have been quieted by 
the intervention of peace, so it was thought to be but 
reasonable that the general amnesty should have the 
effect upon property in the hands of those to 
whom that enemy might have assigned it. “ Other- 
wise,” observed Lord Stowell, “ it could not be said 
that the intervention of peace would have the effect 
of quieting the possession of the enemy ; because, if 
the neutral possessor was to be dispossessed, he 
would have a right to resort back to the belligerent 
seller, and demand compensation from him. And as 
to a renewal of war, though that may cliange the 
relation of those who are parties to it, it can have no 
effect on neutral purchasers, who stand in the same 
situation as before.” 

When the assignment has been made by the hostile 
captor, regularly and bond fide, and the party to 
whom the captor has so made that assignment was, 
at the time of making it, a neutral, the title in the 
hands of such assignee will not be defeated by his 
subsequently becoming an enemy; it would only be 
liable with his other property to be seized as prize of 
war. {The Purissinia Concepgion, 6 Rob. 45.) 

The statute 43 Geo. 3, c. 160, s. 39, makes an ex- 
ception as to ships which have been set forth by the 
enemy as vessels of war, enacting that these shall not 
be restored to the original owners, but belong wholly 
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to tile rocaptova. So, if the property recaptured vvei’e 
captured at first in an illegal trade, then the original 
right is divested, and the previous owner will not be 
admitted to restitution from the recaptors, {The 
WaUhujlmm Packet, 2 Rob. 77.) 

Suits for restitution in the Admiralty Courts should 
be brought as early as possible after the transaction. 
In The Mentor (1 Rob. 179), which was a suit for 
restitution instituted seventeen years after the capture, 
Lord Stowell said ! “ It is not within my recollection 
that a case of such antiquity has ever been suffered to 
originate in the Court. I do not say that the statute 
of limitations extends to prize causes — it certainly does 
not— but every man must see that the equity of the 
principle of that statute in some degree reaches the 
proceedings of this Court, and that it is extremely fit 
that there should be some rule of limitation provided 
by the discretion of tlie Court, attending only to the 
nature and form of the process conducted hero; by 
which captors or other persons should be protected 
against antiquated complaints.” 

The rule of this country in giving effect to the right 
of postliminium between her own subjects and those 
of her allies, is thus stated in the judgment of Lord 
Stowell in The Santa Cruz (1 Rob. 49) : “ The 
actual rule I understand to be this, that the maritime 
law of England, having adopted a most liberal rule 
of restitution with respect to the recaptured properly 
of its own subjects, gives the benefit of that rule to 
its allies till it appears that they act towards British 
property on a less liberal principle. In such a case, 
it adopts their rule, and treats them according to their 
own measure of justice.” (See also The San Fran- 
cisco, 1 Edwards, 279.) 
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LICENCE. 

Tlie suspension of commercial intercourse during 
war with, or on the part of the enemy, may be 
removed by licence obtained from the sovereign. 
“ It is indubitable,” said Lord Stowell, in The Soff- 
mmg (2 Rob. 162), “ that the king may, if he pleases, 
give an enemy liberty to import ; he may, by his pre- 
rogative of declaring war and peace, place the vvhole 
country of Holland in a state of amity ; or, cl fortiori, 
ho may exempt any individual from a state of war 
but the licence to enable an enemy to import goods 
must be express, for an enemy will not bo protected by 
a general licence {The Hendrick, 1 Acton, 328), and it 
has !iot been usual to grant licences to an enemy. (Phil- 
limore, 2nd ed. 9, in notes, and prefitce, xx. xxi.) The 
right itself is established by the common law. (2 Roll. 
Abr.l73,pl.3; 8T.R.; Vandych v. Whitmore, 

475.) “ A licence,” said Lord Stowell (T/ie Com.O'po~ 
lite, 4 Rob. 11), “ is a high act of sovereignty ; an act 
immediately proceeding from the soveieign autboi'ity 
of the state, which is alone competent to decide on all 
the considerations of commercial and political expe- 
diency, by which such an exception from the ordinary 
consequences of war must be controlled. Licences 
being then high acts of sovereignty, they are neces- 
sarily stricti juris, and must not be carried farther 
than the intention of the great authority which grants 
them may be supposed to extend.” Accordingly, in 
IVie Vriendschap (4 Rob. 96), the question turned 
upon a quantity of barilla sent from London to Rouen. 
The claimants had obtained a licence to export certain 
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enumerated articles thither, but the barilla was not 
included in that licence, and Lord Stowell condemned 
the cargo. “ If the Court is convinced,” said the 
learned judge, “that out of a thousand instances, 
there would be nine hundred and ninety.-nine of 
abuse, and in opposition to one fair and hondjide 
execution of sucli an intention as is here alleged, it is 
reasonable to conclude that such a practice would not 
be permitted — if this could be admitted, what has 
any British merchant to do but to put articles of any 
sort on board under such pretences? and how is it 
possible to prevent them from going without molesta- 
tion into tlie bands of the enemy?” (See also SMff- 
nev V. Gordon, 12 East, 302.) “Two circumstances,” 
added Lord Stowell, in 'I'he Cosmopolite, “ are re- 
quired to give the due effect to a licence : first, that 
the intention of the grantor shall be pursued; and 
secondly, that there shall be an entire honajides on 
the part of the usei'. It has been contended, that the 
latter alone should be sufficient, and that a construc- 
tion of the grant merely erroneous should not preju- 
dice. This is, I think, laid down too loosely. It 
seems alisolutely essential that that otdy shall be done 
which tlie grantor intended to permit: whatever he 
did not mean to jiei'mit is absolutely interdicted ; and 
the party who uses the licence engages not only for 
fair intention, but for an accurate interpretation and 
execution. When I say an accurate interpretation 
and execution, I do not mean to exclude such a lati- 
tude as may be supposed to conform to the intentions 
of the grantor, liberally understood. 

“Another material circumstance in alMicences {iih. 
Slip.) is the limitation of time in which they are to be 
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going beyond the powers of this Court to extend its 
protection.” 

The licence also must be strictly employed by the 
])ai'ty to whose use it was granted, or by some person 
legally connected with him, for the purpose of that 
particular transaction, (27ie Jonge Johannes, 4 Bob. 
263.) “ The great principle in these cases,” said Lord 
Stowell, “ is, that subjects are not to trade with the 
enemy without the special permission of the govern- 
ment; and a material object of the control which go- 
vernment exercises over such a trade is, that it may 
judge of the partiouiar persons who are fit to be en- 
trusted with an exemption from the ordinary restric- 
tions of a state of war. I hardly conceive I am upon 
any principle warranted to declare, that when a licence 
is granted to one person it may be extended to the 
pi’oteotion of all other persons who may be permitted 
by that person to take advantage of it.” This case, 
and that of The Aurora (4 Rob. 218), fortified by 
that of Barlow v. Mackintosh (12 East, 311), may be 
regarded as overruling the decisions in the cases of 
Digfflis V, Parry (3 Bos. & Pul. 3), and of Timson 
V. Merac (9 East, 35), and Rawlinson v. Janson (12 
East, 223), in which the Common Law Courts mani- 
fested a disposition to a less strict construction of 
licences. 

The holder of a licence must be prepared with evi- 
dence to substantiate, if necessary, that he is also the 
hand fide holder of it. “The possibility of such facts,” 
said Lord Ellenhorough in Barlow v. Mackintosh (ub. 
sup.) “ calls upon the shipper of the goods, who en- 
deavours to avail himself of it, to connect hitnself by 
other evidence than the mere possession of the par- 
a 5 
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ticniar licence; otherwise, in the absence of all proof 
of such connection, there is a natural suspicion, a pre- 
ponderance of probability, that the licence has been 
used before to cover an antecedent voyage, and against 
the laxvful use of it upon the voyage in question. If 
it he suSJcient for a pai’ty, at any tirae, to stand upon 
his mere possession of such a general licence, there 
can be no check whatever upon any indefinite abuse 
of them.” 

A general licence must be construed strictly, and 
will not extend to the protection of enemy’s property. 
{The Josephine, 1 Acton, 313-) 

A licence, which particularly specifies any flag, will 
protect even enemy’s property. But in all cases the 
national character of the licence must be clearly esta- 
blished. (The Jonge Klassina, 6 Rob. 297.) 

A licence granted by an ally in the war will, as to 
all innocent articles of commerce, pi'otect the dealings 
of her subjects with the enemy, without any express 
permission from any of her allies ; but in articles that 
are contraband of war the rule is otherwise, because 
the common cause may be directly and materially 
injured by such trafllc. (Lord Stowell, in The Nep- 
fnnus, 6 Rob. 403.) 

A licence granted to trade with the enemy will 
cover the enemy’s ship in which the goods licensed 
to be imported are transmitted. In Kensington v. 
Inglis (8 East, 273) it was held, on this principle, 
that where a certain trading with an alien enemy for 
specie and goods to be brought from the enemy’s 
country in his ships into our colonial ports, was 
licensed by the king’s authority, an insurance on the 
enemy’s ship, as well as on the goods and specie put 
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on board foi- the benefit of the British subjects, was 
incidentally legalized; and that it was competent foi’ 
the British agent of both parties, in whose name the 
insurance was effected, to sue upon the policy in time of 
war ; the trust not contravening any rule of law or of 
public policy, and there being no personal disability 
in tire plaintiff on the record to sue. “ The king’s 
licence,” however, Lord Ellenborough added, “cannot 
have the effect of removing the personal disability of 
an alien enemy, so as to enable him to sue in his own 
name. But an alien, residing in this country with the 
king’s permission, may, in such case, sue in his own 
name.” In tlie case of Usparicha v. Noble (3 East, 
332), it was held accordingly, that a native Spaniard, 
domiciled here in time of war between this country 
and Spain, having been licensed in general terras by 
the king to ship goods in a neutral vessel from hence 
to certain ports in Spain, such commerce was legalized 
for all purposes of its due and effectual prosecution, 
either for the benefit of the party himself, or of his cor- 
respondents, though residing in the enemy’s country; 
and that he may insure such goods, either on his own 
account, or as agent for his correspondents, and re- 
cover upon such policy, in his own name, in case 
of loss. 

A licence must be granted in a natural and intelli- 
gible form, so as not to keep the parties in the dark 
as to its extent. Thus, in T/ie Juno (*2 Rob. 117), 
Lord Stowell held a licence to the ports of tlie Vlie 
included Amsterdam, one of those ports. “ I shall 
hold,” said his lordship, “ that if a licence is given to 
go through the Vlie, it is not substantially violated by 
going through another passage, unless it is shown to 
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me that it contained some specific pi’ohibition as to 
other passages; supposing it to have been honestly 
obtained for Amsterdam through the Vlie, I shall not 
hold it to have been a material deviation to go another 
way, unless some special prohibition, or unless some 
special inconvenience, is shown which the party was 
bound to take notice of.” 

There are cases in which the court will deal with 
captured goods, as though a licence had been given, 
where the circumstances may be taken as virtually 
amounting to a licence, inasmuch as, if a licence had 
been applied for, it must have been granted. (The 
Madonna delle Grasie, 4 Bob. 195.) A licence, by 
its very nature, is calculated to subsist only during the 
continuance of the war in which it was granted. 
“ Peace having been concluded,” says Lord Stowell, in 
The Planters Wensch (5 Robinson, 22), “ a licence is 
necessarily done away and destroyed, having no sub- 
ject matter to act upon.” 

Dispensations from the general prohibition to trade 
with the enemj', that affect whole classes of cases, as 
dispensations by licence affect individuals, are granted 
from time to time, as the exigencies of the case shall 
require, by the sovereign, with the advice of the privy 
council, and are promulgated by proclamation, as orders 
in council. “The fundamental principle on which 
this new system of commercial policy is founded,” 
said Lord Brougham in his great speech on Orders 
in Council and the Licence Trade (Mai'ch 3, 1812), 
“has always professed itself to be a retaliating prin- 
ciple.” 

The power to make these orders of council, and to 
grant licences in pursuance of them, being derived 
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from special acts of parliament, is of a limited nature, 
and cannot be extended further than the acts them- 
selves permit. Tlie construction of licences granted 
by virtue of the King’s prerogative will in general be 
applicable to licences founded on these statutes. 

“ It is the duty of this court,” said Lord Stowell, in 
The Hose in Bloom (1 Dodson, 57), “ to enforce the 
observation of the orders in council against all breaches 
whatever, and to apply them to every ease of a com- 
mercial nature, without regard to the extent of the par- 
ticular transaction, whether it be great or small, 
whether it comprises the whole or the part of a cargo, 
unless the amount in value shall appear to be so very- 
trifling as to bring it within the maxim De minimis 
non curat lex. Currying a part of a cargo only will 
afford no jjrotection against the penalties enforced by 
this oi'der ; since the mischief would in that case be 
substantially, or at least eventually, the same, as if 
permission were granted to take whole cargos. The 
restrictions which it was the object of the order to im- 
pose upon the trade of the enemy would, in fact, be no 
restrictions at all, if such a laxity of interpretation 
were once admitted.” 
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PRIZE. 

The right to all captures, from the earliest times, 
has vested primarily in the sovereign, and no individual 
can have any interest in a prize, whether made by a 
public or by a private armed vessel, except that which 
he receives from the bounty of the state. (Valin, Com. 
ii. 235 ; Bynk. c. 17 ; Sir L. J enkins' Works, 714.) 
“ Prize,” said Lord Stowell, in The JElsebe (5 Rob. 
181), “ is altogethera creatureof the crown. No man 
has, or can have, any interest, but what he takes as 
the mere gift of the crown ; beyond the extent of that 
gift he has nothing. This is the principle of law on 
the subject and founded on the wisest reasons. The 
right of making war and peace is exclusively in the 
crown ; the acquisitions of war belong to the crown ; 
and the disposal of these acquisitions may be of the 
utmost importance for the juirposos both of war and 
peace. This is no peculiar doctrine of our constitution j 
it is universally received as a necessary principle of 
public jurisprudence by all writers on the subject, Mfo 
par/a cedunt. reipublico). It is not to be supposed that 
this wise attribute of sovereignty is conferi'cd without 
reason ; it is given for the purpose assigned, that the 
power to whom it belongs to decide on peace or war, 
may use it in the most beneficial manner for the pur- 
poses of both. A general presumption arising from 
these considerations is, that the government does not 
mean to divest itself of this universal attribute of sove- 
reignty, unless it is clearly and unequivocally so ex- 
pressed. In conjunction with this universal presump- 
tion must be taken also the wise policy of our own 


peculiar law, which interprets the grants of the erovrn 
in this respect by other rules than those which are ap- 
plied in the construction of the grants to individuals. 
Against an individual, it is presumed that he meant to 
convey a benefit with the utmost liberality that his 
words will bear. It is indifferent to the public in which 
person an intei'est remains, whether in the grantor or 
taker. With regard to the grant of the sovereign it is 
far otherwise. It is not held by the sovereign himself 
as private property ; and no alienation shall be pre- 
sumed, except that which is cleaidy and indisputably 
expressed.” (See also Thurgar v. Morley, 3 Meri- 
vale, 20.) 

In order to explain the law relating to prize, it is 
necessai'y in the first instance to describe the office of 
Lord High Admiral, to which are attached those per- 
quisites wliich are known by the designation of droits 
of Admiralty. 

The government of the navy has been immemorially 
vested in the Lord High Admiral, who is a great offi- 
cer of state, presiding over maritime affairs. When 
this office is not conferred upon a subject, or when it 
becomes vacant by his death or resignation, the sove- 
reign ,for the time being is cx-officio Lord High Admi- 
ral. When the office is so vested in the sovereign, it 
is the usual practice to issue a commission to certain 
persons to execute tlie duties of the office, and these 
commissioners are called the Lords of the Admiralty. 
William the Fourth, when Duke of Clarence, was the 
last Lord High Admiral, and on his appointment an 
act (7 & 8 Geo. 4, c. 65) was passed to define and 
regulate the powers of the Lord High Admiral and 
his council. The duties of the Lord High Admiral 
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were formerly judicial as well as administrative ; but 
the criminal jurisdiction of the Admiralty in matters 
not concerning the discipline of the navy, has been 
transferred to the courts of common law (4 & 5 
Will. 4, c. 36; 7 & 8 Viet. c. 2); and the civil 
jurisdiction has been tran.sferred to the Judge of the 
Admiralty, who receives his appointment by commis- 
sion or by letters patent under the great seal, and is 
an officer of the crown. 

Lords Commissioners of the Admiralty were first 
created in Nov, 1632; but their powers were not 
defined until the act of the 2 & 3 William & 
Mary, c. 2, which declared “ that all powers which by 
act of pai’liament or otherwise belonged to the Lord 
High Admiral for the time being, had always apper- 
tained to, and might be enjoyed, used and exercised 
by the commissioners for executing that oftioe, accord- 
ing to their commissions, to all intents and purposes, 
as if the commissioners were Lord High Admiral of 
England.” The commissioners possess the patronage 
of all such places and emoliiraents as would otlier- 
vvise belong to the Lord High Admiral The com- 
missioners generally consist of a first lord and several 
junior lords, two at least of the lords being naval 
officers; but the first lord (invariably a cabinet mi- 
nister) practically exercises all the power and authority 
of the whole board. The commissioners exercise 
general control over all mattei's connected with the 
naval service of the country; and by the Annual 
Marine Mutiny Act, the Lord High Admiral or the 
Lords Commissioners may make articles for the re- 
gulation of the Royal Marine forces while on shore. 
(16 & 17 Viet. c. 10.) Governors of colonies are, 
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by tlieir commissions, vice-admirals within their re- 
si)ective provinces, and fulfil in that character, as cir- 
cumstances may require, many of the functions whicli 
in this country belong to the Lord High Admiral or 
the Board of Admiralty, 

“The rights of the Lord High Admiral,” says Lord 
Stowell, in The Rehekah (1 Rob. 229), “ are of great 
antiquity and splendour; and are entitled to great 
attention and respect ; and certainly to full as much 
in this Court as in any other place where they can 
possibly come under consideration. At the same 
time it is not to be understood that an extension of 
these rights beyond their absolute limits is to be 
favoured by construction ; they are parts and parcels 
of the ancient rights of the crown communicated by 
former grants to that great officer, under a very dif- 
ferent state and administration of his office from that 
which now exists in practice. 

“ All grants of the crown are to be strictly construed 
against the grantee, contrary to the usual policy of the 
law in the consideration of grants, and upon this just 
ground, that the prerogatives and rights and emolu- 
ments of the crown being conferred upon it for great 
purposes, and for the public use, it shall not be intended 
that such prerogatives, rights and emoluments are 
diminished by any grant, beyond what such grant 
by necessary and unavoidable construction shall take 
away. The grant to the Lord High Admiral (evidenced 
as it is by the orders in council of 1665, and by tlie sub- 
sisting practice) gives him the benefit of all captures 
by whomsoever made, whether commissioned or non- 
commissioned persons, under certain circumstances 
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of situation and locality, that is, of all ships and 
goods coming into ports, creeks or roads of England 
or Ireland, unless they come in voluntarily upon 
revolt, or are driven in by the King’s crnizers. 
Usage has this to include ships and goods already 
come into ports, creeks or roads, and these not only 
of England and Ireland, but of all the dominions there- 
unto belonging.” 

The grant to the Lord High Admiral, whatever it 
conveys, carrie.s with it a total and perpetual alien- 
ation of the rights of the crown. They are gone 
for ever and separated from the crown, and no- 
thing short of an act of parliament can restore them; 
whereas the grant to captors is nothing move than 
a mere terapoi'ary transfer of the beneficial interest. 
The crown would not be chargeable with a viola- 
tion of any public law, if it did not issue the grant; 
and though the practice of issuing it after the com- 
menceineiit of every war has been so constant in later 
times as to authorize the expectation of the continu- 
ance, it still is to be considered as the occasional act of 
tlie crown’s bounty, by which not the right, but the 
mere beneficial interest of prize is conveyed for a 
time, but to retuiui to the crown and there to remain 
till again conveyed by a fresh act of royal liberality. 
Against such captors, standing on an interest of that 
species, the construction is the same as it would be 
against the crown itself, because they cannot be pro- 
nonnced against without pronouncing in effect that 
a perpetual alienation of the crown’s right to prize, 
taken under such circumstances, had already been 
made to the Lord High Admiral. {The Marie 
Francoise, 6 Rob, 282.) 

The right which is usually granted by the crown 
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luider orders in council, and proclamations authorizing 
the capture of enemy’s property, may be limited and 
relaxed by the same authority. In The Elsehe (ub. 
sup,), Lord Stowflll decided, that up to the period of 
final condemnation by the Court of Admiralty, the 
crown could, by virtue of its prerogative, restore a 
prize to the enemy from whom it had been captured, 
without the consent of the captors, or even consulting 
them in any way whatever. The learned judge added, 
tliat these instances were of rare occtirrenci*, and, 
speaking with due reverence, ought to be of rare oc- 
currence, as where the detention of the vessel might be 
detrimental to the general interests of the country. 
(See also Stirling v. Vaughan, 11 East, 619.) 

The King holds the office of Loj'd High Admiral 
in a capacity distinguishable from his regal character ; 
besides, although he is undoubtedly the fountain of 
prize, he has conveyed away Iiis interest in it to 
various persons ; to the commanders and crews of his 
own ships ; to his otlier subjects by letters of marque ; 
and to the Lord High Admii'al of England. (The 
Mercurim, 1 Rob. 81.) “ As long as the office of 
Lord High Admiral continues in this kingdom to 
have a legal existence,” said Lord Stowell, in The 
Oertruyda (2 Rob. 218), “it is e-xtremely proper 
that the droits and perquisites of the office should 
continue as anciently distinguished ; and it is fit that 
they should be strictly determined, and with as much 
exact observance of the ancient rules, as if the pro- 
ceeds were carried in the ancient and distinct course. 
Among these j'ules I take it to be an established 
maxim that the rights of the Lord High Admiral are 
to be considered as rights stricti juris, as rights 





originally granted, in derogation of those higher rights 
of the crown which are vested in the crown for gene- 
ral utility j such grants are to be construed strictly on 
the known presumption that the crown has not parted 
with any right which the public wisdom has con- 
ferred upon it, farther than the express words of the 
grant (of 1665) import.” 

The grant in question is recognized in the order of 
council of Charles the Second, and thus defines the 
rights of the Lord High Admiral : — 

“ Whereas, through the long intermission of any 
war at sea by his Majesty’s authority, several doubts 
arisen concerning certain rights of the Lord 
High Admiral in time of hostility, the determination 
whereof appearing very necessary for the direction 
well of his Majesty’s officers as of those of the 
Lord High Admiral; upon full hearing and debate of 
the particulars hereafter mentioned, the King’s counsel, 
in the common law, and likewise the judge of 
the High Court of Admiralty, and those of his Ma- 
jesty’s and his Royal Highness the Lord High Ad- 
miral’s counsel in the said High Court of Admiralty, 
being present, his Majesty, present in council, was 
to declare : 

“ 1st. That all ships and goods belonging to ene- 
mies, coming into any port, creek or I'oad of this 
his Majesty’s kingdom of England or of Ireland, 
stress of weather or othei' accident, or by mistake 
of port, or by ignorance, not knowing of the war, do 
belong to the Lord High Admiral ; but such as shall 
voluntarily come in, either men-of-war or merchant- 
men, upon revolt from the enemy, and such as shall 
be driven in and forced into port by the King’s men- 
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of-wav, and also such ships as shall be seized in any 
of the ports, creelvs or roads of this kingdom or of 
Ireland, bcifore any declaration of war or reprisals by 
his Majesty, do belong unto his Majesty. 

“ 2nd. That all enemies’ ships and goods casually 
met at sea, and seized by any vessel not commis- 
sionated, do belong to the Lord High Admiral. 

“ 3rd. That salvage belongs to the Lord High 
Admiral for all ships rescued. 

“ 4th. That all ships forsaken by the company 
belonging to them are the Lord High Admiral’s, 
unless a ship ooinmissionated have given the occasion 
to such dereliction, and the shij) so left be seized by 
such ship pursuing, or by some other ship comniis* 
sionated, then in the same company, and in pursuit of 
the enemy j and the like is to be understood of any 
goods thrown out of any ship pursued.” 

“ It appears,” said Lord Stowell (T/ie Marie Fran~ 
coke, nb. mp.), “ from the tenor of this order, that 
the distinction between the admiral and rights of the 
crown is founded in this ; that when vessels come in 
not under any motive arising out of the occasions of 
war, but from distress of weather, or want of pro- 
visions, or from ignorance of war, and are seized in 
port, they belong to the Lord High Admiral j but 
where the hand of violence has been exercised upon 
them, where the impression arises from acts connected 
with war, from revolt of their own crew, or from 
being forced or driven in by the king’s ships, they 
belong to tlm crown. This is the broad distinction 
which is laid down in the order of council, and which 
has since been invariably observed.” 

The grant to the Lord High Admiral has been held 


to extend to the British, possessions in India, to St. 
Helena, and to other transmarine dependencies of the 
Britisli crown. {The Marie Francoise, uh. siq ). ; 
The Trusty, 4 Rob. 324, note.) 

The rights, however, of the Lord High Admiral 
do not extend to vessels seized on coming into foreign 
ports, or to any coming in anywhere other than 
during a subsisting war. {The Oertruyda, 2 Rob. 
219.) So, in The Marie Francoise {uh. sup.), where 
an enemy’s ship, having sailed prior to hostilities, 
having been captured and brought into an English 
port, but released, and being, while lying in the port, 
again seized, the claim of the Lord High Admiral to 
the ship as a droit seized in port, was rejected, on (he 
ground that the ship had been forced in by warlike 
operations, and not driven in by circumstances uncon- 
nected with the war, or in ignorance of it. 

Title to sea- prize, being derivable only from com- 
mission under the Admiralty, the great fountain of 
maritime authority, and a military force on land 
having no such authority, “ a capture at sea,” said 
Lord Stowell, in The Rehekah (1 Rob. 235), “ made 
by a force upon the land (which is a case certainly 
possible, though not frequent) is considered generally 
as a non-eommissioned capture, and enures to the 
benefit of the Lord High Admiral. Thus, if a ship 
of tlie enemy was compelled to strike by a firing from 
tlie castle of Hover, or other garrisoned fortress upon 
the land, that ship would bo a droit of Admiralty, 
and the garrison must be content to take a reward 
from the bounty of the Admiralty, and not a prize 
interest under the King’s proclamation. I likewise 
think cases may occur in which naval persons, having 
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a real aathority to take upon the sea for their own 
advantage, might yet entitle the Admiralty, and not 
themselves, by a capture made upon the sea by the 
aid of a force stationed upon the land. Suppose the 
crew, or part of the crew of a man-of-war, were 
landed, and descried a ship of the enemy at sea, and 
that they took possession of any battery or fort on the 
shore, sucli as may be met with in many parts of the 
coast, and by means of such battery or fort compelled 
such a ship to strike : I have no doubt that socli a 
capture, though made by persons having naval com- 
missions, yet being made by means of a force upon 
the land, which they employed accidentally and 
without any right under their commission, would be a 
droit of Admiralty and nothing more. The peculiar 
natui'e and quality of the place where the capture was 
effected, however,” said Lord Stowell, “ is to be added 
to the consideration and accordingly, be adjudged as 
prize to tlie captors, the capture in question, made at 
the isle of Marcou, by the crews of The Sa7ul Fly and 
Badge)', stationed in and near that island, under cir- 
cumstances tlius characterized : — “There is not a per- 
son upon it who is not borne upon the ships’ books, 
and wlio is not a part of their ci'ews ; tliey have the 
ship’s pay, the ship’s victuals, and the sliip’s ollicers 
to command them ; the blockhouses which they have 
constructed are mounted with their own ship guns, with 
the addition of a few spare guns procured otherwise. 
'The whole force, such as it is, upon this little spot, is 
entirely subservient to these vessels, and for their use, 
and for no other pur|mse, as the certificates declare. 
Such a place, so selected, and so employed, is hardly to 
be considered as anything else than as a part orappen- 
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of the naval force ; it is a sort of stationary 
tender, rather attaclied to and dependent on these 
than having the vessels attached to and de- 
pendent upon it. This peculiar character of tlie place 
distinguishes it most essentially from the case of a 
fortress occupied by a military garrison,” 

As to the term road, in relation to the droits of the 
Adiniraltj', “ A road,” says Lord Stowell, in The Marie 
Francohe {ub. sup.), “must at least be so con- 
nected with the common uses of the port as to con- 
stitute a part of the port, in which the capture is 
to have been made. We all know that there 
are roads along many parts of the coasts of this king- 
dom which make no part of any port, The port of 
Yarmouth is very diffei’ent from the roads ofYai'- 
inoiuh; and I am not aware of any case in which a 
ship lying merely at anchor in a road, without being 
by points of lands, has been held to support 
this nature on the part of the Admiralty. 
It is not enough that ships should anchor there for a 
short stay. It must, I conceive, be the place where 
vessels not only arrive but take up their station for the 
purpose of unlivering their cargos in the ordinary 
course of commerce.” 

“ Every anchorage,” said Lord Stowell, in The Re- 
hehah (iih. sup.), “ is not a roadstead. A roadstead is 
a known general station for ships — statio tutmima 
nautis — notoriously used as such, and distinguished by 
the name, and not every spot where an anchor will 
find bottom and fix itself. The very expi'essiori of 
‘coming into a road’ shows that by road is meant 
something much beyond mere anchorage ground on 
an open coast. When it was laid down in The Traut- 
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mmsdorff (Lords, August 1st, 1795), that it was not 
necessary that the ship should be actually entered, 
and that it was enough if she was in ipm/aucibus of 
the port, creek or road, it is evident that the w'ocds 
' ports, creeks or roads,’ have a signification intimating 
certain known receptacles of ships, more or less pro- 
tected by points or headlands, and marked out by 
limits, and resorted to as places of safety. 

“ The distinction of law, as to droits of Admiralty 
and Admiralty prize of vessels in a port, river or creek, 
has been long dearly established; that all vessels 
detained in port, and found there at the breaking 
out of hostilities, are condemned jtire coronee to tlic 
king, and that all coming in after hostilities, not volun- 
tarily by revolt, but ignorant of the fact, are to bo 
condemned as droits of Admiralty.” {The Gertruyda, 
ub. sup.) 

Ships seized in the harbour of an island con- 
quered and taken possession of by British forces, 
arc condemnable as droits of Admiralty, though the 
conquest of the island may not have been confirmed 
to Great Britain by a treaty of peace. A ship and 
cargo were seized in December, 1811, whilst lying at 
anchor in the roadstead of Heligoland, which island 
had been surrendered to his Majesty’s forces on the 
5th of September, 1807. Lord Stowell said, “ The 
locality of the transaction is sufficiently described by 
the terra harbour, which must be understood to moan 
that portion of the sea to which vessels are carried for 
the purpose of landing their cargos at Heligoland ; and 
whether the same portion of sea is more or less in- 
closed, whether it is completely land-locked or not, 
does not appear to be material to the issue in the present 
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ease. The Gazette describes tlie place as a haven, a 
compliment to which it is certainly not iu strictness 
entitled ; but it is used as a haven, and may, therefore, 
fairly be considered as such, at least for the purposes 
of the present question. There is certainly no reason 
for saying that the property is not within the grant of 
the crown to the Lord High Admiral, so far as the 
locality of the seizure is concerned ; for it is the ordinary 
rule, that ships taken in such places dui'ing the ex- 
istence of hostilities, become droits of tlie Admiralty. 
A doubt was suggested during tire argument, wbether 
at the time the seizure was made, Heligoland formed 
part of the dominions of the crown of Great Britain 
or not. The island had been conquered and taken pos- 
session of by British forces, but the conquest had not 
been confirmed to this country by a treaty of peace. 
It was a firm capture in war, but was still subject to a 
kind of latent title iu the enemy by which he might have 
recovered it at the conclusion of the war, provided this 
country would have consented to its I’estitution. It is 
somewhat extraordinary, that in the course of the nume- 
rous and long wars in which this country has been 
engaged, no case should have been determined which 
might serve as a guide to the court in the decision of 
the present question. The grant from the crown to 
the Lord High Admiral applies to the king’s domi- 
nions generally, and there is nothing which points to 
a distinction between these parts of the king’s domi- 
nions over which the crown has 'plenum domimum or 
otherwise. No point is more clearly settled in the 
courts of common law, than that a conquei'ed country 
forms immediately part of the king’s dominions. 
{^Campbell v. Hall, Cowp. 208.) In a late instance 
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we know that an island so acquired (Guadaloupe) was 
tiansfevred to a third power, subject undoubtedly to 
the sliadowy right of the former proprietor. It is 
said that a conquest of this kind may be re-acquired 
Jlufjranti hello, by the state from which it was taken, 
but so may any other possession, though forming part 
of the original and established dominions of the crown 
of this country, if the enemy has it in his power to 
make the conquest. The same observation is appli- 
cable to the Isle of Wight, as well as to Heligoland, 
for the enemy has the same right to make a conquest 
of the one as the other. It is said that the enemy may 
recover back the island of Heligoland when peace 
takes place ; but it is equally true that the conqueror 
may retain it if he can, and, if nothing is said about it 
in the treaty, it remains with the possessor, whose title 
cannot afterwards be called in question. The distinc- 
tion between the two species of territories is, in fact, 
rather more formal than substantial, at least I must 
profess my inability to see any distinction between 
them that can materially affect the present question. 
The power of the British government was full and 
complete ; and though the Lords Commissioners of the 
Admiralty might not have interposed the particular 
authority with wdiich they are invested, yet the crown 
had exercised its authority.” (The Foltina, 1 Dod. 
460.) 

Under 1 Will. 4, c. 25, s. 1, and 1 Viet, c, 1, s. 2, 
droits of Admiralty are, with other hereditary revenues 
of the ci'own, to be transferred to the consolidated 
fund, in aid of the civil list, provision being made 
thereout for rewards to captoi's. 

In the United States there are not, strictly speaking, 
s 2 
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any such things as droits of Admiralty. The sole and 
exclusive right to all prizes vests in the government, 
and no individual can acquire any interest therein, un- 
less under their grant and commission ; and all captures, 
therefore, made without such grant and commission, 
enure to the government by virtue of its general pre- 
rogative, the government in such case not taking the 
pi'operty as di-oits of admiralty, but strictly and tech- 
nically jure nifublicce. (The Joseph, 1 Gale, 558.) 

The general principles regulating the distribution of 
prize were thus laid down by Lord Stowell and the 
late Sir John Niclioll, to Mr. Jay, the American 
minister, in a letter dated Sept. 10th, 1794, which has 
hitherto only appeared in the valuable American edition 
of Sir C. Robinson’s Reports : — 

“ By the maritime law of nations, universally and 
immemorially received, there is an established method 
of determination, whether the capture be or be not 
lawful prize. 

“ Before the ship or goods can be disposed of by 
the captor, there must be a regular judicial proceeding, 
wherein both parties maybe heard, and condemnation 
thei’oupon as prize, in a court of Admiralty, judging by 
the law of nations and treaties. 

“The proper and regular court for these condem- 
nations is the court of that state to whom the captor 
belongs. 

“ The evidence to acquit or condemn, with or with- 
out costs or damages, must, in the first instance, come 
merely from the ship taken, viz., the papers on board, 
and the examination on the oath of the master, and 
other principal officers ; for which purpose there are 
officers of Admiralty in all the considerable seaports of 
every maritime power at war, to examine the captains 
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and other principal officers of every ship, brought in 
as a prize upon general and impartial interrogatories.^ 
If there do not appear from thence ground to condemn 
as enemy propei'ty, or contraband goods going to the 
enemy, there must be an acquittal, unless from the 
aforesaid evidence the property shall appear so doubt- 
ful tliat it is reasonable to go into farther proof 
thereof. 

“ A claim of ship or goods must be supported by 
the oath of somebody, at least as to belief. 

“ The law of nations requires good faith. Therefore 
every ship must he provided with complete and ge- 
nuine papers ; and the master at least should be privy 
to the truth of the transaction. 

“To enforce these rules, if there be false or colour- 
able pajiers, if any papers be tlirown overboard, if the 
master and officers examined irajipejiaratm’io, grossly 
])i'evaricate, if jiropor ship’s papers are not on board, 
or if the master and crew cannot say whether the ship 
01' cargo be the property of a friend or enemy, the law 
of nations allows, according to the different degrees of 
misbehaviour or suspicion, aiising from the fault of 
the ship taken, and other circumstances of the case, 
costs to be paid, or not to be received by the claimant, 
in case of acquittal and restitution. On the other 
hand, if a seizure is made without probable cause, the 
captor is adjudged to pay costs and damages. For 
which purpose all privateers are obliged to give se- 
curity for their good behaviour j and this is referred 
to, and expressly stipulated by many treaties. 

“ Though from the ship’s papers and the preparatory 

‘ For tlie form of interrogatories exliibited, see C. Robinson’s 
Reports, Vol. 1, Appendix. 
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examinations, the property does not sufficiently appear 
to be neutral, the claimant is often indulged with time 
to send over affidavits to supply that defect. If he 
will not show the property by sufficient affidavits to be 
neutral, it is presumed to belong to the enemy. Where 
the property appears from evidence not on board the 
ship, the captor is justified in bringing her in, and ex- 
cused paying costs, because he is not in fault; or, 
according to the circumstances of the case, may be 
justly entitled to receive his costs. 

“ If the sentence of the Court of Admiralty is thought 
to be erroneous, there is in every maritime country a 
superior Court of Review, consisting of the most con- 
siderable persons, to which the parties who think 
themselves aggrieved may appeal ; and tliis superior 
court judges by tlie same rule whicli governs the Court 
of Admiralty, viz., the law of nations and the treaties 
subsisting with that neutral power whose subject is a 
party before them. 

“ If no appeal is offered, it is an acknowledgment of 
the justice of the sentence by the parties themselves, 
and conclusive. 

“This manner of trial and adjudication is supported, 
alluded to, and enforced by many treaties. 

“ 111 this method all captures at sea were tried during 
the last war by Great Britain, France, and Spain, and 
submitted to by the neutral powers. In this method, 
by Courts of Admiralty acting according to the law of 
nations, and particular treaties, all captures at sea have 
immemorially been judged of in every country in 
Europe. Any other method of trial would be mani- 
festly unjust, absurd, and impracticable. 



“Srtch are tlio principles which govern the proceed- 
ings in the prize courts. 

“ The following are the measures which ought to be 
taken by the captor, and by the neutral claimant, upon 
a ship and cargo being brought in as a prize. The 
captor, immediately upon bringing his prize into port, 
sends up or delivers upon oath to the registry of the 
Court of Admiralty, all papers found on board the 
captured ship. In the course of a few days the exami- 
nations in preparatory of the captain and some of the 
crew of the captured ship are taken upon a set of 
standing interrogatories, before the commissioners of 
tlie port to which the prize is brought, and which are 
also forwarded to the registry of the Admiralty as soon 
as taken, A monition is extracted by the captor from 
the registry, and served upon the Royal Exchange, 
notifying the oapture, and calling upon all persons in- 
terested to appear and show cause, why the ship and 
goods should not be condemned. At the expiration of 
twenty days the monition is returned into the registry 
witli a certificate of its service i and if any claim has 
been given, the cause is then ready for hearing, upon 
the evidence arising out of the ship’s papers, and pre- 
paratory examinations. Tlie measures taken on the 
part of the neutral master or proprietoi- of the cargo 
are as follows : — Upon being brought into port, the 
master usually makes a protest which he forwards to 
London, as instructions (or with such further directions 
as he thinlvs proper) either to the correspondent of his 
owners, or to the consul of his nation, in order to claim 
the ship and such parts of the cargo as belong to his 
owners, or with which he was particularly intrusted : 



liis examination, goes to London to take the necessary 
steps. 

“The master, correspondent, or consul applies to a 
proctor, who prepares a claim supported by an affidavit 
of the claimant, stating briefly to whom, as he believes, 
the ship and goods claimed belong ; and that no 
enemy has any right or interest in them. Security 
must be given to the amount of sixty pounds, to 
answer costs, if the case should appear so grossly frau- 
dulent on the part of the claimant as to subject him to 
be condemned therein. 

“If the captor has neglected in the meantime to 
take the usual steps (but which seldom happens, as he 
is strictly enjoined, both by his instructions and by the 
Prize Act, to proceed immediately to adjudication), a 
process issues against him on the application of the 
claimant’s proctor, to bi'ing in the ship’s papers and 
preparatory e.xaminations, and to proceed in the usual 
way. 

“ As soon as the claim is given, copies of the ship’s 
papers and examinations are procured from the registry, 
and upon the return of the monition the cause may be 
heard. It, however, seldom happens (owing to the great 
pressure of business, especially at the commenoement 
of a war) that causes can possibly be prepared for 
hearing immediately upon the expiration of the time 
for the return of the monition. In that case, each 
cause must necessarily take its turn. Correspondent 
measures must be taken by tbe neutral master if car- 
ried within the jurisdiction of a Vice- Admiralty Court, 
by giving a claim supported by his affidavit, and offer- 
ing security for costs, if the claim should be pronounced 
grossly frandnient. 
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“ If the claimant be dissatisfied with the sentence, 
!iis proctor enters an appeal in the registry of the court 
where the sentence was given, or before a notary public 
(which I’egularly should be entered within fourteen 
days after the sentence), and he afterwards applies at 
the registry of the Lords of Appeal in prize causes 
(which is held at the same place as the registry of the 
High Court of Admiralty) for an instrument called an 
inhibition, and which should be taken out within three 
months if the sentence be in the High Court of Admi- 
ralty, and within nine months if in a Vice- Admiralty 
Court, but may be taken out at later periods, if a 
reasonable cause can be assigned for the delay that has 
intervened- Ifhia insti'ument direots the judge, whose 
sentence is a])pealfid from, to proceed no farther in the 
cause. It dii’ects the registrar to transmit a copy of 
all the proceedings of the inferior court; audit direots 
the ])arty who has obtained the sentence to appear be- 
fore the superior tribunal to ansvver to the appeal. On 
applying for this inhibition, security is given on tho 
part of tlie appellant to the amount of two hundred 
pounds to answer coats, in case it sliould appear to the 
Court of Appeals that the appeal is merely vexatious. 
The inhibition is to be served upon the judge, the re- 
gistrar, and the adverse party and his proctor, by show- 
ing the instrument under seal, and delivering a note or 
copy of the contents. If the party cannot be found, 
and the proctor will not accept the service, the instru- 
ment is to be served ‘ viis et modh,’ that is, by affixing 
it to the door of the last place of residence, or by hang- 
ing it upon the pillars of the Royal Exchange. That 
part of the process above described, which is to 
s6 


Prasad Rai' 
Mimed I 



MAIllTIME 


394 

executed abroad, may be performed by any person to 
whom it is committed, and the formal part at home is 
executed by the officer of the court. A certificate of 
the service is indorsed upon the back of the instru- 
ment, sworn before a suiTogate of the superior court, 
OP before a notary public, if the service is abroad. If 
the cause be adjudged in a Vice- Admiralty Court, it is 
usual, upon entering an appeal there, to procure a copy 
of the proceedings, which the appellant sends over to 
his correspondent in England, who carries it to a proc- 
tor, and the same steps are taken to procure and serve 
the inhibition, as where the cause has been adj'udged 
in the High Court of Admiralty. But if a copy of 
the proceedings cannot be procured in due time, an in- 
hibition may be obtained by sending over a copy of the 
instrument of appeal, or by writing to the correspon- 
dent an account only of the time and substance of the 
sentence. 

“ Upon an appeal fresh evidence may be introduced, 
if, upon hearing the cause, the Lords of Appeal shall 
be of opinion tfiat the case is of such doubt as that 
further proof ought to have been ordered by the court 
below. 

“ Further proof usually consists of affidavits made 
by the asserted proprietors of the goods,in which they 
are sometimes joined by their clerks and others ac- 
quainted with the transaction, and with the real pro- 
perty of the goods claimed. In corroboration of these, 
affidavits may be annexed, original correspondence, 
duplicates of bills of lading, invoices, exti'acts from 
books, &c. These papers must be proved by the 
affidavits of persons who can speak to their authen- 


ticity ; and, if copies or extracts, they should be col- 
lated and certified by public notaries. The affida- 
vits are sworn before the magistrates or others compe- 
tent to administer oaths in the country where they 
are made, and authenticated by a certificate from the 
British consul. 

“ The degree of proof to be required depends upon 
tlie degree of suspicion and doubt that belongs to the 
case. In cases of heavy suspicion and great impor- 
tance, the court may order what is called ‘ plea 
and proof,’ that is, instead of admitting affidavits and 
docuinenta introduced by the claimants only, each 
paity is at liberty to allege in regular pleadings such 
circumstances as may tend to acquit or to condemn 
t!ie capture, and to examine witnesses in support of 
the allegations, to whom the adverse party may ad- 
miniutci inteuog itones. The depositions of the wit- 
nesses are taken in writing ; if the witnesses are to be 
examined abroad, a commission issues for that pur- 
pose ; but in no case is it necessary for them to come 
to England. These solemn proceedings are not often 
resorted to. Standing commissions may be sent to 
America for the general purpose of receiving exami- 
nations of M’itnesscB in all eases where the court may 
find it necessary for tlie purposes of justice to decree 
ail inquiry to be conducted in that manner. 

“ Witli respect to captures and condemnations at 
Martinico, which are the subjects of another inquiry 
contained in your note, we can only answer in general, 
that we are not informed of tlie particulars of such cap- 
tures and condemnations ; hut as we know of no legal 
Court of Admiralty established at Martinico, we arc 
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clearly of opinion that the legality of any prizes taken 
there must be tried in the High Court of Admiralty of 
England, upon claims given, in the manner above de- 
Bcribed, by such persons as may think themselves 
aggrieved by the said captures. 

“(Signed) William Scott. 

John Nioholl.” 

From prize causes, whether in the Vice-Admiralty 
Courts, or in the Court of Admiralty in England, 
the appeal lies directly to certain commissioners of 
appeal in prize causes, who are appointed by the 
crown under the great seal, and are usually members 
of the Privy Council, and whose appointment is gene- 
rally regulated or recognized by treaties with foreign 
nations. 

In the United States of America, the original juris- 
diction in prize cases is in the district or circuit courts, 
the appeal being from the district to the circuit court, 
and from the circuit court to the supreme court of the 
United States. In France the jurisdiction in these 
cases belonged from the earliest times to the admiral, 
■with an appeal to the Supreme Council ; but in 1659, 
a standing commission of councillors of state and 
maitres des reqiidtex was established to assist the 
admiral, under the title of Conseil des Prises, with a 
further appeal to the Council of State, and thence to 
the Royal Council of Finance. (Valin, Corn., b. 3, 
c. 9, s. 21.) 

Condemnation is a function wliicli must be exercised 
by the tribunals of the law of nations within the bel- 
ligerent country. (The Flacl Oyen, 1 Rob. 134.) 
“It cannot be presumed,” said his lordship, “that 


K na utral govei’nment would so far depart rom 
the duties of neutrality as to permit the exercise of 
that last and crowning act of hostility — if I may so 
express myself — the condemnation of the property of 
one belligerent to the other ; thereby confirming and 
securing him in the acquisition of his enemy’s pro- 
perty by hostile means.” But this will not bold good 
^vith respect to condemnations passed on ships brought 
into the ports of an ally in the war. {The dim- 
tophar, 2 Hob. 210 ; The Henrick and Maria, 4 Rob. 
53.) 

“ Head-money,” said Lord Stowell, in Jja Gloire 
(Edw. 280), is, according to the principle which is 
rccogidzod in this and tlie Superior Court, the pecu- 
liar and appropriate reward of immediate personal 
exertion, and consequently wherever any claim to 
participate in a bounty so appropriated lias been ad- 
vanced, it has always been considered in a more rigid 
manner by the courts than those which arise ont of 
the general interests of prize. Tlicro are some very 
ancient cases in which the question has been decided, 
in the case of The Superb, in the case of The Duchess 
Anne, and also in the case of The Toulouse, it which 
it appears by a note of that judgment communicated 
to me by a very eminent person of great experience 
and of the longest practice in these courts, that the 
prize was condemned to one man-of-war as actual 
cajitor, and to two others as assisting at the capture, 
bat the bounty money was ordered to be paid only to 
the actual captor, the others not being actually en- 
gaged with the prize. This is the invarialilo rule 
which for more tiian a century has been applied to 
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cases of this description, and therefore the circum- 
stances must be of a very peculiar nature to induce 
the court to recede from a practice so long and so 
universally established.” 

“ The Court,” said Lord Stowell in Ze Fraricha 
(1 Rob. 157), “ in no case whatever directly pro- 
nounces head-money to be due; it goes no further 
than to intimate its opinion, by declaring the number 
of persons who were on board at the time of the 
engagement. But the commissioners, who arc to pay 
the head-money where due, are not, that I know of, 
bound to pay at all on the opinions so intimated; 
though if they do pay, they are bound by the decla- 
ration of numbers made by the court.” 

Head-money is not due, under the 45 Geo. 3, c. 72, 
to conjunct forces of the army and navy, in ships cap- 
tured by such forces, unless the army acted on the 
occasion in a naval capacity, soldiers not being recog- 
nized in that statute as grantees, except when clothed 
with a naval character, by serving on board ship. 
(jLu Bellone, 2 Dod. 349 ; see also Two Piratical 
Gun-Boats, 2 Hagg. 408 ; Several Dutch Schuyts, 
6 Rob. 48 ; Tlie San Joseph, ib. 331 ; L’Hercule, 

1 Hagg. 211 — which was an application for head- 
money by five Capuchin friars ; The Santa Briyata, 
3 Rob. 56; The Matilda, 1 Dod. 367; L'Alerte, 
6 Rob. 242 ; The Clormle, 1 Dod. 439 ; The BaUllon, 
Edw. 39 ; L’Elise, 1 Dod. 442; The Uranie, 2 Dod. 
172 ; iff Imuc, 1 Hagg. 210 ; The Ville de Varsovie, 

2 Dod. 303; The El Ruyo, 1 Dod. 45.) 

In all cases of prize, as Lord Stowell expressed it, 
“ the words of the royal proclamation are the title 
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deeds of flag officers, and no naval officer can by law 
claim an interest in prize unless it falls clearly within 
the provisions of the proclamation in force for the 
time being.” The prize proclamation issued for the 
present war is given in the Appendix, No. 2. 



( 401 ) 


THE DECLARATION OF WAR. 

(From the Supplement to the London Gazette of Tuesday, 
March 28, 1854.) 

DECLARATION. 

It isivith deep regret that her Majesty nniiouiice.s the failure of 
heranxioua and iirotructecl endeavours to preserve for her people 
and for Europe the blessings of peace. 

The unprovoked aggression of the Emperor of Russia against 
the Sublime Porte has been persisted in with such disregard of 
cotisequencos, that after the rejection by the Emperor of Russia 
of terms which the Emperor of Austria, the Emperor of the 
French, and the King of Prussia, as welt as her Majesty, con- 
sidered just and equitable, her Majesty is compelled by a sense 
of what is due to the honour of her crown, to the interests of 
her people, and to the independence of the states of Europe, to 
come forward in defence of an ally wliose territory is invaded, 
and whose dignity and independence are assailed. ’ 

Her Majesty, in justification of the course she is about to 
pursue, refers to the transactions in which her Majesty has 
been engaged. 

The Emperor of Ruaain had some cause of complaint against 
the Sultan with reference to the settlement, whicli his Highness 
had sanctioned, of the conflicting claims of the Greek and 
Latin churches to a portion of the Holy Places of Jerusalem 
and its neighboiu'hoocl. To the complaint of the Emperor of 
Russia on this head justice was done, and her Majesty’s Am- 
bassador at Constantinople had the satisfaction of promoting an 
arrangement to which no exception was taken by the Russian 

Blit, while the Russian government repeatedi)' assured the 
gnvLM'iiment of her Majesty tliat the mission of Prince Men- 
sehikoft’to Constantinople was exclusively directed to the settle- , 
ment of the question of the Holy Places at Jerusalem, Prince 
MeiischikotF liimsclf pressed upon the Porte other demands of 
a far more serious and important character, the nature of which 
he in the first instance endeavoured, as far as possible, to con- 
ceal from her Majesty’s Ambassador. And these demands, 
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thus studiously concealed, afFected not the privileges of the 
Greek Church at Jerusalem, hut the position of many millions 
of Turkish subjects in their relations to their sovereign the 

These demands were rejected by the spontaneous decision of 
the Sublime Porte. 

Two assurances had been given to her Majesty — one, that 
the mission of Prince Menschifcofl' only regarded the Holy 
Places ; the other, that his mission would be of a conciliatory 
character. 

In both respects her Majesty's just expectations were dis- 
appointed. 

Demands were made which, hi the opinion of the Siiltan, 
extended to the substitution of the Emperor of Russia's au- 
thority for his own over a largo portion of his subjects, and 
those demands were enforced by a throat; and when her 
Majesty learnt that, on announcing tlio termination of his 
mission, Prince MonschikofT declared that the refusal of his 
dcniamis would impose upon tlio Imperial Government the 
necessity of seeking a guarantee by its own power, her Majesty 
thought proper that her fleet should leave Malta, am!, in 
co-operation with that of his Majesty the Emperor of the 
French, take up its station in the neigliboiirhood of the Dar- 
danelles. 

So long ns the negotiation bore an amicable ohnvacter her 
Majesty refrained from any demonstvation of force. But when , 
ill addition to the assoinblntre of large militiiry forces on the 
frontier of Turkey, the Ambassador of Russia intimated that 
serious eonsetiiienees would ensue from the refusal of the Sultan 
to comply with unwarrantable demands, her Majesty deemed it 
right, in conjunction with the Emperor of the French, to give 
an unquestionable proof of her determination to support the 
sovereign riglits of the Sultan. 

The Russian goveriiinent has maintained that the determi- 
nation of the Emperor to occupy the principalities was taken in 
coiiseqneiice of the advance of the fleets of Etighitid and France, 
But the menace of invasion of the Turkish territory was con- 
veyed in Count Nesselrode’s Note to Redshid Pasha of the ISth 
(31st) of May, and re-stated in his despatch to Baron Briinow 
of the 20th of May (1st of June), which announced the deter- 
mination of the Emperor of Russia to order his troops to occupy 
the principalities, if the Porte did not within a week comply 
with the demands of Russia. 

The despatch to her Mtijesty's Ambassador at Con.stantinopIe, 
authorizing him in certain speciflod contingencies to send for 
the British fleet, was dated tlie 31st of May, and the order sent 
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direct from England to her Majesty’s Admiral to proceed to the 
noighhourhood of the Dardanelles was dated the 2nd of June. 

The determination to occupy the principalities was therefore 
taken before the orders for the advance of the combined squad- 
rons were given. 

The Sultan's minister was informed that unless he signed 
within a week, and without the change of a word, the note pro- 
posed to the Porte by Prince Menschikoff on the eve of his 
departure from Constantinople, the principalities of Moldavia 
and Wallachia would be occupied by llussian ti-oops. THe 
Sultan could not accede to so insulting a demand ; but, vvlien 
tlio actual occupation of the principalities took place, the Sultan 
did not, as he might have done in the exercise of bis undoubted 
right, declare war, but addressed a protest to his allies. 

Pier Majesty, in conjunction with the Sovereigns of Austria, 
France, and Prussia, has made various attempts to meet any 
just demands of the Emperor of Russia without afFecting the 
dignity and independence of the Sultan ; and, had it been the 
sole object of Russia to obtain security for the enjoyment by 
the Christian subjects of the Porte of their privileges and ira- 
nuimfies. she would have found it in the offers that have been 
made by the Sultan. But, ns that security was not offered in 
the shape of a special and separate stipulation with Russia, it 
was rejected. Twice has this offer been made by the Snltan, 
and recommended by the four powers, once by a note originally 
prepared at Vienna, and subsequently modified by tlie Porte, 
once by the proposal of bases of negotiation agreed upon at 
Constantmople on the 31st of December, and approved at 
Vienna on the 13th of January, as offering to the two parties 
the means of arriving at an understanding in a becoming and 
honourable manner. 

It is thus manifest that a right for Russia to interfere in the 
ordinary relations of Turkish subjects to their sovereign, and 
not the happiness of Christian communities in Turkey, was the 
object sought for by the Russian government; to such a de- 
mand the Sultan would not submit, and his Highness, in self- 
defence, declared war upon Russia, but her Majesty, neverthe- 
less, in conjunction with her allies, has not ceased her endea- 
vour to restore peace between the contending parties. 

The time has, however, now arrived when, the advice and 
remonstrances of the Four Powers having proved wholly in- 
effectual, and the military preparations of Russia becoming 
daily more extended, it is but too obvious that the Emperor of 
Russia has entered upon a course of policy which, if unchecked, 
must lead to the destruction of the Ottoman empire. 

In this conjuncture her Majesty feels called upon, by regard 
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for an ally, the integrity and independence of whose empire have 
been recognized aa casential to the peace of Europe, by the 
sympathies of her people with right against wrong, by a desire 
to avert from her dominions most injurious consequences, and 
to save Europe from the preponderance of a power which has 
violated the faith of treaties, and defies the opinion of the 
civilized world, to take up arms, in conjunction with the Em- 
peror of the French, for the defence of the Sultan. 

Her Majesty is persuaded that in so acting she will have the 
cordial support of her people ; and that the pretext of zeal for 
the Christian religion will be used in vain to cover an aggres- 
sion imdevtaken in disregard of its holy precepts, and of its 
pure and beneficent spirit. 

Her Majesty humbly trusts that her efforts may be success- 
ful, and that, by the blessing of Providence, peace may be re- 
established on safe and solid foundations. 

Westminster, March 28, IS-fid. 


nBCLABATION. 

Her M.-ijcsty the Queen of the United Kingdom of Great 
Hiitaiii anil Ireland, having been compelled to take up arms in 
support of an ally, is desirous of rendering the war as little 
onerous us possible to the powers with whom she remains at 

To preserve the commerce of neutrals from all unnecessary 
obstruction, her Majesty is willing, for the present, to wave a 
part of the belligerent rights appertaining to her by the law 
of nations. 

It is impossible for her Majesty to forego the exercise of her 
right of seizing articles contraband of war, and of preventing 
neutrals from bearing the enemy’s despatches, and she must 
maintain the right of a belligerent to prevent neutrals from 
breaking any effective blockade which may be established with 
an adequate force against the enemy’s forts, harbours, or coasts. 

Hut her Majesty will wave the right of seizing enemy’s pro- 
perty laden on board a neutral vessel, unless it be contraband 
of war. 

It is not her Majesty’s intention to claim the confiscation of 
neutral property, not being contraband of war, found on board 
enemy’s ships, and her Majesty further declares that, being 
anxious as much as possible to lessen the evils of war, and to 
restrict its operations to the regularly organised forces of the 
eoimtry, it is not her present intention to issue letters of 
marque for the commissioning of privateers. 
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II. 

THE PEIZE PROCLAMATION, 


BY THE QUEEN — A PKOCLAMATION, 

VicToiuA II. — Whereas by our Order in Council, bearing 
date the twenty-ninth day of March, one thousand eight hun- 
dred and fifty-four, We have ordered that general reprisals be 
granted against the ships, goods, and subjects of the Emperor 
of all the Russias, his subjects, or others inhabiting within any 
of his oountnes, terntorics, or dominions (save and except any 
vessels to which our licence has been or may be granted, or 
•which have been directed to be released from the embargo, and 
have not since arrived at any foreign port), so that oni fleets 
and ships shall and may lawfully seize all ships, vessels, and 
goods heloiiging to the Jimperor of all the llussias or his sub- 
jects, or others inhabiting within any of his countries, territo- 
ries, or dominions, and bring the same to judgment in any of 
the Courts of Admiralty within our dominions, duly authorized 
and required to take cognizance thereof, we do hereby order 
and direct that the net produce of all suoli prizes taken by any 
of onr ships or vessels of war (save and except when they shall 
be acting on any conjunct expedition with onr army, in wliich 
cap we reserve to ourselves the division and distribution of nil 
prize and booty taken, and also, save and except as hereinafter 
mentioned,) shall be for the entire benefit and cncunragement 
of our flag officers, captains, commanders, and other commis- 
sioned otfioers in our pay; and of all subordinate warrant, 
potty, and non-oommissioiied officers, and of the seamen, 
marines, and soldiers on board our said ships and vessels at 
tliu time of the capture, after the same ahali have been to us 
finally adjudged lawful prize. 

Whenever any prize shall be taken by any of our fleets, 
squadrons, ships, or vessels of wav, whilst acting in conjunction 
with any fleet, squadron, ships or vessels of war belonging to 
any other power or powers in alliance with us, our Higli 
Court of Admiralty, or tlie Vice-Admiralty Court within our 
donnmons adjudicating tlierewi, shall apportion to such ally 
or allies a share or shares of the proceeds of such prize or 
prizes, proportionate to llie number of officers and men, Sjc., 
present and employed on the part of such ally or allies, as com- 
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paved with the number of officers and men, &c., present and 
employed on onr behalf m such capture or captures, without 
reference to their respective ranks ; and the share or shares so 
set apart for such ally or allies shall be transmitted to such 
persons as may be duly authorized on behalf of such ally or 
allies to receive the same. 

Ships or vessels being in sight of the prize, as also of the 
captor, under circumstances to cause intimidation to the enemy 
and encouragement to the captor, shall be alone entitled to 
share as joint captors. 

After having deducted the portion set apart as aforesaid for 
onr allies, a distribution, so far as regards her Majesty’s forces, 
shall he as follows : — 

The flag officer or officers shall have one-twentieth part of 
the whole net proceeds arising from prizes captured from the 
enemy, by any of the ships or vessels under his or their com- 
mand, and of the rewards conferred for the same, according 
to the following conditions and modifications, save and except 
ns hereinafter provided and directed, that is to say : — 

When there is hut one flag officer, he shall have the entire 
onc-twentieth part; wlien two flag oflioers shall be sharing 
together, the cliief shall have two-thirds, and the other flag 
ollicer shall liavo the remaining one-third of the one-twentieth 
part ; and when there simll be more than two flag officers, the 
chief shall have nne-luilf of the said one-twentieth part, and 
the reinaiiiiiig half shall be equally divided among the junior 
flag officers. Commodores of the first class, and eaptains of 
the fleet, to share as flag officers, provided always that no flag 
officer, unless actually on board any of our ships or vessels of 
war, and at the actual taking, siiifong, hiivniiig, or otherwise 
destroying any ship or ships of war, privateer or privateers, 
helongiiig to the enemy, shall share in the distribution of any 
head money or bounty money granted as a reward for taking, 
sinking, burning, or otherwise destroying any such ship or 
vessel of the enemy. 

That no flag officer commanding in any port in the United 
Kingdom shall share in the proceeds of any prize captured 
from the enemy, by any ship or vessel wliich shall sail from or 
leave such port by order of tlie Lord High Admiral, or of our 
Commissioners for executing the office of Lord High Admiral. 
Tliat when ships or vessels under the command of several 
ailing to separate stations shall be joint cap- 
officer shall receive a proportion of the one- 
necording to the number of officers and men 
of each such flag officer : and 
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when any ship or vessel under orders from the Lord High Ad- 
miral, or from our Commissioners for executing the office of 
Lord High Admiral, are joint captors with other ships or 
vessels, under a flag or flags, the like regulations as to the 
apportionment of the flag share to the flag oflieer or officers 
is to be observed. 

With reference to flag officers, it is to be noted, that when 
an inferior flag officer is sent to reinforce a superior officer on 
any station, the superior flag officer shall not share in any prize 
taken hy the inferior flag officer before he has anived within 
tlio limits of that station, unless the inferior ollicer shall have 
received anmo order directly from, and shall be acting in exe- 
cution of some order issued by, such superior flag officer. 

No chief flag officer quitting any station, except upon some 
definite urgent service, and with the intention of retnvning to 
the station as soon as such service is performed, shall shave in 
any prize taken by our ships or vessels left behind, after he 
has passed the limits of the station, or after he has survendered 
the command to another flag officer appointed by the Admi- 
ralty to command in chief upon such station. 

An inferior flag officer quitting any station (o.xcept when 
detached by orders from his commander-in-chief upon a special 
service, nocomponied with orders to return to sucli station ns 
soon as the service has been performed), sliall have no share in 
prizes taken by tbe ships and vessels remaining on the station, 
after he has passed the limits thereof. In like manner, flag 
officers remaining on such station shall not share in the prizes 
taken by such inferior officer, or by ships or vessels under bis 
immediate command, after he has quitted the limits of the 
station, except he has been detached as aforesaid. 

A commander-in-chief, or other flag officer, belonging to 
any station shall not share in any prize or prizes taken out of 
the limits of that station by any ship or vessel under the com- 
mand of a flag officer of any other station, or under orders 
from our Commissioners of the Admiralty, unless such coin- 
mandar-in-chief or flag officer is expressly authorized by our 
said commi.ssiouers to take the command of that station in 
wliich tlie prize or prizes is or are taken, and shall actually 
have taken upon him such command. 

Every commodore having a captain under him shall he 
esteemed a flag officer with respect to the twentieth part of 
prizes taken, whether he be commanding in chief, or serving 
under command. 

The first captain to the admiral and comraander-in-cliief of 
oiiv fleet, and also the first captain to any flag officer appointed 
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to command a fleet of ten sliips of the line or upwards, shall he 
deemed to be a flag officer for the pniposo of sharing in prize, 
and shall be entitled to share therein as the junior flag officer of 
such fleet. 

Any officer on board any of our ships of war at the time of 
cni>lnrji)g any prize or pnze.s. who shall have more com- 
niissions than one, shall be entitled only to share in such prize 
or prizes according to the share allotted to him hy the above- 
mentioned distribution in respect to his superior commission or 
office. 

And with reference to other officers it is to be noted— that a 
captain, commander, or other commanding officer of a sliij) or 
vessel, shall be deemed to be under tlie command of a flag ofiicer 
when he sliall have received some order from, or he acting in 
the execution of some order issued by, a flag officer, whetlier 
he he or bo not within the liniils of the station of suoli flag 
officer ; and in tlie event of bis being directed to join a flag 
officer on any station, he sliall he deemed to be under the 
covumnnd of such flag officer from the time when he arrives 
within the limits of the station, which circumstance is always 
to he carefully noted in the log-book : and it shall he con- 
sidered that he continues under the flag ofiicer of such station 
until he shall have received some order directly from, or he 
acting jn tlio execiitioii of some order issued by some other 
flag ofiicer, duly autliorized, or by the Lord High Admiral, or 
our Cominissioners for executing the office of Lord High 
Admiral. 

And we hereby direct, tliat the captain, commander, lieu- 
tonimt cnnmiaiidm!'. master commanding, or any other officer, 
duly commanding any sliip, sloop or vessel of war, singly taking 
any prize from the enemy, that is to say, the officer actually 
in command at tlietime, shall have one-eightli of the remainder, 
or if tliere is no flag, oue-eiglith of the entire net proceeds, ex- 
cept tliat if tile single capturing ship be a rated ship, having a 
commmider under the captain, the commander shall take a por- 
tion of the one-eightli part, as if lie were commander of a sloop, 
according to the proportion iiereinafter set forth ; and if more 
than one commanding officer of the same rank of command 
shall be entitled to share as joint captors, the one-eiglith shall 
be equally divided between tliem ; but when captains, com- 
manders, lieutenants commanding, and masters commanding 
respectively our ships and vessels of war, and commandeis under 
captains in rated sliips, sliall share together in whatever variety 
of combination, the one-eiglith shall he so divided into parts for 
a graduated apportionment as to provide for each captain re- 



ceiving six parts; each commander of a sloop, or commander 
under a captain in a rated ship, three parts ; and each lieutenant 
commanding, or master commanding, or other officer actually 
coininanding a small vessel of war, two parts; which we hereby 
direct shall be the proportion in wliieh they shall respectively 
share; comniodoies of the second class and field officers of 
marines, or of land forces serving as marines, doing duty as field 
oificers, above tlie rank of major, to share as captains ; and 
field officers of marine,s, or of land forces serving as marines ; 
and doing duty in the rank of major, to share as commander of 

And we further direct, that after provision shall thus have 
been made for the flag share (if any), and for the portion of the 
commanding officer or officers, and otliers, as above specified, 
the remainder of the net proceeds shall be distributed in ten 
classes, so that each olheer. man, and boy, composing the rest 
of the compleirients of our ships, sloops, and vessels of war, and 
actually on board at the time of any such capture, and every 
person present and assisting, shall receive shares or a share ac- 
ooi'diug to hia class, as set forth in the following scale : — 

First Class — Master of the fleet, ins|)ector of steam maeliiiiery 
afloat, when embarked with a fleet, medical iiispcetor, or deputy 
medical inspector, when embarked with a fleet— do shares each. 

Second Class, — Senior lieutenants of a rated ship, not bearing 
a oommandei, iiudci the captain, sccietaiy to the admiral of 
the fleet or admiral commanding in chief — 35 shares each. 

Third Class.— Sea lieutenant, master, captain of marines, of 
marine, avtillery, or of laud forces doing duty as marines, 
wliether having higher brevet rank or not, secretary to an 
admiral, or to a commodore of tlie first class, not commanding 
in chief, chief engineer — 28 shares each. 

Fourth Class. — Lieutenant or quartermaster of marines, lieu- 
tenant of riinriiie artillery, lieutenant, quartermaster, or ensign 
of land forces doing duty as iiiaviiies, secretary to a commodore 
of the .second class, chaplain, surgeon, ])ayniaslor, naval in- 
structor, mate, assistant-surgeon, second master, clerk in charge, 
passed clerk, assistant engineer, gunner, boatswain, carpenter — 
18 shaves each. 

Fifth Class. — Midshipman, master’s assistant pilot, clerk 
(not passed), maatev-at-arms, chief gunner’s mate, chief boat- 
swain’s mate, chief carpenter’s mate, chief captain of the fore- 
castle, admiral's coxwain, chief quartermaster, seaman's school- 
master, ship’s steward, ship’s cook — 10 shares each. 

Sixth Class. — Naval cadets, clerk’s assistant, captain’s cox- 
swain, ship's corporal, quartermaster, gunner’s mate, boat- 
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swnin’a mate, captain of the forecastle, captain of the after- 
guard, captain of the hold, captain of the maintop, captain of 
tlie foretop, coxswain of the launch, sailmaker, ropemtiker, 
caulker, leading atocker, blacksmith, sergeant of marines, of 
marine artillery, or of land forces doing duty as marines— 
Nine shares each. 

Seventh Class.— Captain of the mast, captain of the mizen- 
top, yeoman of the signals, coxswain of the barge, coxswain 
of the pinnace, coxswain of the cutter, second captain of the 
forecastle, second captain of the maintop, second captain of the 
forctop, second captain of the afterguard, sailmaker’s mate, 
caulker’s mate, musician, cooper, armourer, corporal of marines 
or of land forces doing duty as tnariiies, bombardier of marine 
artillery, head krooinan— Six shaves each. _ 

Eighth Class. — Leading seaman, shipwright, second captain 
of the hold, able seaman, carpenter’s crew, sailmaker’s crew, 
cooper’s crew, armourer’s crew, yeoman of the store rooms, 
steward’s assistant, ordinary seaman, bkoksmith’s mate, private 
and fifer of marines, or of land forces doing duty as marines, 
gunner of marine artillery, painter, stoker, coal-trimmer, 
second head krooman, sick berth attendant bandsman, tailoi'. 
butcher — 'I’hree shares each. 

Ninth Class. — Cook’s mate, ship's steward’s boy, admiral’s 
domestic, supei'intendent’s domestic, admiral’s steward and 
cook, captains steward and cook, ward-room and gun-room 
steward and cook, subordinate oflioers’ steward and cook, 
commander’s servant, secretary’s servant, second class ordi- 
nary seaman, assistant stoker, barber, boy of the first class, 
first and second class krooman, supernumeraries, except as 
hereinafter provided, persons borne merely as passengers, and 
not declining to render assistance on occasion of capture — 
Two shares each. 

Tenth Class. — Boy below first class— One share. 

fill >1 1 1 si olding ranks in the service above the 

ranks or ratings specified in the fifth class of this our pro- 
clamation, who have been ordered to do duty in any of our 
ships or vessels, by the Lord High Admiral, or by our Com- 
missioners for executing the office of Lord High Admiral, by 
the senior officer of the fleet or squadron, or if none senior 
then by the captain or commanding officer of the capturing 
ship or vessel, if not by special authority employed in higher 
capacities, shall share according to the rank which they re- 
spectively hold in the service ; but in all cases to quality them 
for so .sharing, and not merely as supernumeraries in the ninth 
class, due notation of their being thus respectively ordered to 
do duly must have been made on the muster books. 
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And with respect to supernumeraries of ratings in the ser- 
vice, below the i denominations of those specified in the fonrth 
class of this our proolamolion, and who at full victuals are 
engaged in tho ordinary duties of the ship, it is our will and 
pleasure that they shall always share according to the I'atings 
which they bear in the service. 

And, in order that our Royal intentions herein may be duly 
carried into effect, we further direct that when any capture 
is made from tlie enemy, the captains or commanding officers 
of our ships or vessels of war making the same shall transmit, 
or cause to be transmitted, as soon as may be, to the Secretary 
to the Admiralty, a true and perfect list of all the officers, 
seamen, and marines, soldiers, and others, who were actually 
on board on the ocension, accompanied by a separate list, con- 
taining the names of those belonging to the crew who were 
absent on duty or otherwise at the time, specifying the causa 
of such absence, each list to contain the quality of the service 
of each peiion, together with the respcttite desciiplions of 
men, taken from the description book of tho ship or vessel, 
and their several ratings, to be subscribed by the captain or 
commimding oificer, and three or four mure of the chief officers 

And when the list of those actually ott board, and the 
separate list of persons absent, though belonging to the ship 
or vessel, shall have been verified, on examination with the 
muster books lodged as official records, the Accountant-General 
of our Navy shall, upon request, grant to the agent or agents, 
nominated or appointed by the captors, a certificate that such 
lists are correct, or have been corrected, as occasion may re- 
quire, in order tbnt distribution of tire prize or other proceeds 
may be duly made. 

And in the event of difficulty arising with vespeot to any of 
the regulations hereby ordered, or if any case should occur 
not herein in'ovided for, or not sufficiently provided for, wo 
arc pleased liertby to authorize the Lord High Admiral, or 
our Commissioners for exeenting the office of Lord High 
Admiral, for the time being, to issue such directions thereupon 
as may appear just and expedient, which directions shall have 
the same force and effect as if specially provided for in this 
our Royal Proclamation. 

Given at our Court at Buckingham Palace, this twenty-ninth 
day of March, in the year of our Lord one thousand 
eight hundred and fifty-four, and in the seventeenth year 
of our reign. 

God Save the Queen. 
t2 
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III. 

CONTRABAND, &c. 


Ilic following ilocunients on the subject of trade in Russian 
goods liiive been issued by the British government. 

Despatch from the Foreign-office, in answer to an applica- 
tion made by the British consul at Riga, who, at the instance 
of the niorchnnls of that city, had requested information rela- 
tive to “ what respect would be paid by British cruizers, in the 
event of war, to bond fide British property, the produce of 
Russia, if shipped on board neutral vessels 

» Foreign Office, Feb. 16, 1834. 

“ The Earl of Clarendon has had under his consideration 
your despatch of the 26th ult., enclosing a copy of a letter 

from . , of Riga, requesting to be informed ‘ what respect 

would be paid by British cruizers, in the event of war, to bund 
fide Brilisli property, tlie produce of Russia, if shipped on 
board neutral vessels.’ I am to acquaint you, in reply, that 
property of the description in question— the produce of Russia, 
and exported therefrom by and on account of a British mer- 
chant domiciled and trading there — although purchasod before 
the war, and exported to England, would not be respected by 
her Majesty's cruizers, unless in pursuance of a licence, or 
some special instructions from her Majesty to the officers of 
licr navy. 

By the law and iiractice of nations, a belligerent has a 
right to consider as enemies all persons who reside in a hostile 
country, or who maintain commercial establishments therein ; 
whether these people be by birth neutral, allies, enemies, or 
fellow-subjects, the property of such persons e.vjjorted from 
such countries is therefore res hostinm, and, as sneh, lawful 
])rize of war: such property will be considered as a prize, 
although its owner is a native-born subject of the captor’s 
country, and altlmtigh it may be in transition to that country ; 
and its being laid on board a neutral ship will not protect the 
property. You will therefore inform whom it may concern 
that, in the event of war, the property will not be protected by 
the consular certificate, or by any other document, but will be 
liable to capture and condemnation as prize.” 
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“ Office of Committee of Privy Council for Trade, 
Whitehall, March 14, 1854. 

“ Gentlemen, —In reply to your letter of the 24th of Pe- 
bruary, requesting to be informed whether, in the event of 
war between this country and Russia, Russian goods imported 
from neutral ])orts would be considered contraband, or would 
be admissible into England? 

“ I am directed by the Lords of the Committee of Privy 
Council for Trade to inform yon that, in the event of war, 
every indirect attempt to carry on trade with the cneniy’s 
covmtvy will be illegal ; but, on the other hand, bond fide trade, 
not subject to the objections above stated, will not become 
illegal merely because the articles which form the subject mat- 
ter of that trade were originally produced in an enemy’s 
country, 

“ I am. Gentlemen, your obedient servant, 

“ J. Emerson Tennent. 

“ Messrs. Martin, Levin, and Adler." 


“ Foreign Office, 25th March, 1854. 

" Sir, — I am directed by the Earl of Clarendon to state to 
you, that since ins Lordship had the pleasure of seeing, on the 
20tli inst., the deputation of merchants connected with the 
trade with Russia, his Lordship has further considered the 
question put to him by the deputation, whether Russian pro- 
duce brought over tlio frontier by land to Prussian ports, and 
shipped tlience by British or neutral vessels, will be subject to 
seizure by her Majesty's cniizers, and to subsequent confisca- 
tion in the Higli Court of Admiralty. 

“ Lord Clarendon conceives that the question will turn upon 
the true ownership of, or the interest or risk in, and the desti- 
nation of, the property which may be seized or captured ; mid 
that neither tlio place of its origin nor the manner of its con- 
veyance to the [lort whence it was shipped will be decisive, or 
even in most cases of any real importance. 

“ Such property, if shipped at neutral risk, or after it has 
heemne bona fide neutral property, will not be liable to con- 
demnation, whatever may be its destination ; if it should still 
remain enemy’s property, notwithstanding it is shipped from a 
iieiitral port, and in a neutral ship, it will be condemned, what- 
ever may be its destination ; if it be British property, or 
sliipped at British risk, or on British account, it will he con- 
demned, if it is proved to be really engaged in a trade with 
the enemy, but not otherwise. The place of its origin will bo 
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imninteriiil, and if there has been a bona fide and complete 
transfer of ownership to a neutral (as by purchase in the 
neutral market), the goods will not be liable to condemnation, 
notwithstanding they may have come to that neutral market 
from the enemy’s country, either overland or by sea. 

Lord Clarendon has, however, to observe that circum- 
stances of reasonable suspicion will justify capture, although 
release and not condemnation may follow ; and that ships with 
cargoes of Russian produce may not improbably be considered, 
under certain circumstances, as liable to capture, even though 
not liable to condemnation. 

" I am, Sir, your most obedient Immble servant, 

“ H. U. Addington.” 


The following questions having been addressed to the Earl 
of Clarendon, on the subject of the foregoing declaration : — 

“ When war is declared between this country and Russia, 
will the purchase of Russian produce become illegal, and 
liable to seir.uro in its overland transit viA Prussia ? 

“ Furtber,— Will it be lawful for English merchants to pur- 
cbnsc Russian produce from a subject of a ueiitral state; and 
would sucit purchases be liable to seizure and cotifiscalion in 
tlieir transit from such neutral state to this country? 

Is it, or is it not, an invasion of the blockade to receive 
goods overland via Prussia?" 

His Lordship transmitted this reply 

“ Foreign Office, April 12, 1854. 

“ Sir, — I am directed by the Eari of Clarendon to acknow- 
ledge the receipt of your letter of the 11th ult., in wliich, on 
behalf of yourself and other p.-irties interested in the Russian 
trade, you request information on certain points connected with 
the overland trade with Russia. 

I am to state to you, in reply, that Russian produce 
brouglit overland into Prussia, and shipped at a Prussian port 
for this country, would be liable to seizure, unless it should be 
bond fide neutral property ; and that although a British subject 
caiiuut trade with an enemy througli a neutral, or m,ake a 
neutral his agent for the purpose of such trade, it will be lawful 
for an liriglish merchant to piirehase Russian produce from a 
neutral subject residing or trading in a neutral .state, and the 
goods so purchased would be safe in their transit from such 
neutral state to this country, provided the goods were bund 
fide the property of the neutral at the time of the purchase. 
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“ It will bo equally illegal for a Bcitish subject to trade with 
the enemy, whether he sends or receives the goods by sea or 
overland, iuid whether a blockade of the enemy’s ports does or 
does not exist. 

" I am, Sir, your most obedient humble servant, 

“ E. Hammonp. 

“ Mr. H. W. Elder, 7. Commercial Place, 

City Road.” 


“Treasury Chambers, April 17, 1854. 

" Gentlemen, — I am commanded by the Lords Commis- 
sioners of her Majesty’s Treasury to transmit herewith, for 
your information and guidance, copy of a letter from the Clerk 
of the Council in Waiting, and of an order in Conned, with 
lefeience to the granting of permission for the exportation of 
articles prohibited by the order of 18th of Feb. last (p. 2.58). 

“ I am also to state that their Lord.ship3 are pleased to 
authorize you to permit the articles adverted to in the order in 
council to be carried coastwise to ports in the United Kingdom, 
and also to bo exported to places abroad situated within the 
geographical limits described in the order in council, in all 
cases in which you shall not see reason to suspect the existence 
of a clandestine iutentiou to transmit the articles to places other 
than those indicated by the applicants. 

“You will observe that a bond is in all eases to be taken from 
the persons exporting the articles that they shall be landed and 
entered at the port of destination, and my Lords desire that 
the exporters may be informed that they will be expected to 
obtain and transmit to the Commissioners of Customs, within 
the period named in the bond (wbieli will be fixed by you), 
certificates of landing and entry, as follows, namely : — 

“ In the case of the United Kingdom. — From the collector, 
or other principal officer of Customs, 

“ In the case of a British possession abroad.— From the 
Collector of Customs, Governor, or other constituted aiitliurity. 

“ In the case of foreign ports. — From the British Consul or 
Con.sular agent, or, if there should be no such functionary, 
under the hand of the chief magistrate, or other principal 
national public funtion.ary there. 

“ My Lords desire that you will take the requisite steps to 
secure the due fulfilment of the conditions of the bond, in con- 
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formity with the regulations above desciihed ; and that you will 
consider these instructions ns superseding all former directions 
which have heeii given on the subject. 

“ I (im. Gentlemen, your obedient servant, 

C. E. Tiievelyan. 

“ The Commissioners of Customs.” 


“Council-office, Whitehall, April 13. 

“ Sir, — I am directed by the Lord President of the Council 
to transmit to you, for the information of the Lords Commis- 
sioners of her Majesty's Treasury, an authendoatod copy of an 
order of the Lords of her Majesty’s Most Hon. Privy Council, 
with reference to the granting of permission for the exporta- 
tion of articles prohibited by her Majesty’s order in Council of 
the 18th of February Inst. 

“The Lords of the Council are of opinion that, within tlie 
geographietil limits assigned by this order, permission should 
slill be granted by the Lords Commissioners of her Majesty’s 
Treasury for tho exportation of such articles upon taking a bond 
from the persons exporting such prohibited articles that they 
shall be landed and entered at the port of destination ; but in 
all other cases application for permission to export such articles 
must he iu,ade to the Lords of the Council, who will consider 
eacli c.ase on political grounds, and will transmit to the Lords 
Cominissioiievs of her Maje.sty’s Treasury an order of the Privy 
Council, aiitliorizing the officers of her Majesty’s Ciiatom.s to 
permit siicli export upon taking a similar bond from tiio ship, 
pers, which bond will bo completed in tlie same manner now 

“ I have the honour to bo, &o., 

“C. C. GEEVii,r.E. 

“The Secretary to the Treasury.” 


The following order, rospectiiig tho exportation of article.? 
con f raliand of war, was published at Hamhiirg on tho 1 1 th April 

“ 111 consetpience of tlie e.xisting state of war between Turkey 
France, and Groat Britain on the one hand, and Russia on the 
other hand, tiic Senate lias determined, for the protection of the 
interests of the ti'ade and navigation of this city, to make and 
publish the following enactments : — 
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“ 1 . The exportation of articles contraband of wav to the powers 
now at war, or to their subjects, is prohibited. 

“ 2. Articles contraband of war consist of arms, ordnance, 
firearms, and amnimiition of every description, but furthermore 
particularly powder, balls (kugeln,) rockets, {asees(zundliiilc/ieii) 
and all other material used immediately in war, as also saltpetre, 
brimstone, and lead. 

“3. The transgression of the present order will be followed 
by a confiscation of the articles contraband of war, and those who 
are guilty of such tran.sgression, or are accessoiy to it, will be 
moreover punished with severity. 

“ Decreed at Lnbeck, at a meeting of the Senate, on the 10th 
day of April, 1854. 

“G. T. Oveubeck, Secretary.” 

“ Notice. 

“ In consequence of the war which has broken out between 
several of the great European Powers, the Council (Ea/A) feels 
called upon, as a preliminary, to make the following orders 
with respect to the intercourse with the harbours and places of 
the belligerent States : — 

“ The exportation of all articles deemed contraband of war, 
or which are undeivstood to bo such by tlie law of nations and 
the existing Hamburg State treaties, ns also the exportation of 
ammunition, moreover of powder, saltpetre, brimstone, balls 
{kugebi), ftisees (g'mtd/iufclwn), and also all doseription of arms, 
and generally all such articles as can be immediately used in 
war, is forbidden from the day of the date of the proclamation 
equally under the Hamburg and foreign flags or by laud to the 
States of those Powers now engaged in war. 

“Whosoever acta in contravention of this order, ho it as 
owner or master of the vessel, or as exporter of the goods, will 
incur not only the confiscation of the before-named articles, but 
will also be further pmiislied by a heavy fine and by imprison- 
ment, according to cuLunisl mc( s In order that a necessary 
control may bo e.xereised over all exportations to the States at 
war the articles must be accurately specified, and the super- 
scription, ‘ merchandise,’ or any similar general description, will 
not be admitted. 

“ No captain or master of a ship sailing under the Hamburg 
flag must violate a blockade, or after such (blockade) has been 
duly notified to him sail through clandestinely; nor must bo 
either carry two sets of ships’ papers or bear a foreign flag, so 
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long as he is in possession of Hamhurg ships’ papers {sliiffs- 
p«ss«,) 

“ Whosoever may require to know more respecting the orders 
imd notices with reference to navigation and trade of neutrals, 
as issued by the belligerent States, must address themselves to 
the department of Commerce ( Commerce Compioir). 

“tiivenin our Assembly of Council, Hamburg, the lOth of 
April, 1854.” 

Sinrilav ordinances have been issued by Sweden, 18th April, 
1854; Bremen, April 13; Denmark, Holland, Spain, &o. 


IT. 

At the Court at Windsor, the 15th day of April; 1 854 ; present, 
the Queen’s Most Excellent Majesty in Council. 

Whereas her Majesty was graciously pleased, on the 2Sth 
day of March Inst, to issue her royal declaration in the follow- 
ing terms : — 

“ Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, having been compelled to take up arms in 
support of an ally, Is desirous of rendering tlie war as little 
onerous ns possible to the powers with whom she remains at 

“ To preserve, the commerce of neutrals from all uiinecassavy 
obstruction, her Majesty is willing, for the present, to waive a 
part of the belligerent rights appertaining to her by the law of 

“his impossible for her Majesty to forego the exercise of 
her right of seizing articles contraband of wav, and of prevent- 
ing neutrals from bearing the enemy’s despatoiies,and she must 
miiintain the right of a belligerent to prevent neutrals from 
breaking nny effective blockade wliich may bo established with 
an adequate force against the enemy’s forts, harbours, or coasts. 

“But Iier Majesty will waive the right of seizing enemy’s 
property laden on board a iioutral vessel, unles,s it be contra- 
band of war. 

“ It is not her Majesty’s intention to claim the confiscation of 
neutral property, not being contraband of war, found on board 
enemy’s ships; and her Majesty further declares that, being 
anxious to lessen as much as possible the evils of war, and to 
restrict its operations to the regularly organized forces of the 
country, it is not her present intention to issue letters of marque 
for the commissioning of privateeis.” 
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Now it is this day ordered, by and with the advice of her 
Privy Council, that all vessela under a neutral or friendly flag, 
being neutral or friendly property, shall be permitted to import 
into any port or place in her Majesty’s dominions all goods and 
merchaiKliso whatsoever, to whomsoever the same may belong, 
and to export from any port or place in her Majesty’s do- 
minions to any port not blockaded any cargo or goods, not 
being contraband of war, or not requiring a special permission, 
to whomsoever the same may belong. 

And her Majesty is further pleased, by and with the advice 
of her Privy Council, to order, and it is hereby further ordered, 
tliat, save and e.xcept only as aforesaid, all tlie subjects of her 
Majesty and the sulijeots or citizens of any neutral or friendly 
state shall and may, during and notwithstanding the present 
hostilities with Russia, freely trade with all ports and places 
wlieresoever situate, which shall not be in a slate of blockade, 
save and except that no British vessel shall under any circum- 
stances whatsoever, either under or by virtue of this order, or 
otherwise, he permitted or empowered to enter or communicate 
with any port or place which shall belong to or be in the pos- 
session or occupation of her Majesty’s enemies. 

And the Right Hon. the Lords Commissioners of her 
Majesty’s Treasury, the Lords Commissioners of the Admiralty, 
the Iiord Warden of the Cinque Forts, and her Majesty’s 
Principal Secretary of State for War and the Colonies, are to 
give the necessary directions herein as to them may respectively 
appertain. 

C. C. Greville. 


At the Courtat Windsor, the I5tb day of April, 1854; present, 
the Queen's Most Excellent Majesty in Council. 

Whereas by an order of her Majesty in Council, of tlie 29th 
of March last, it was, among other things, ordered, “ that any 
Russian merchant vessel which, prior to the date of this order, 
shall have sailed from any foreign port, bound for any port or 
place in lier Majesty’s dominions, shall be permitted to enter 
snob port or place and to discharge her cargo, and afterwards 
forthwith to depart without molestation ; and that any such 
vessel, if met at sea by any of her Majesty’s ships, sbull he 
permitted to continue lier voyage to any port not blockaded.” 

And whereas her Majesty, by and with the advice of her 
said Council, is now pleased to alter and extend such part of 
the said order, it is hereby ordered, by and with such advice as 
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aforesaid, as follows— that is to say, that any Russian mei-eliant 
vessel which, prior to the 15th day of May, 1854, shall have 
sailed from any port of Russia situated cither in or upon the 
shores or coasts of the Baltic Sea or of the White Sea, bound 
for any port or phace in her Majesty's dominions, shall he per- 
mitted to enter such last-mentioned port or place and to dis- 
charge her cargo, and afterwards forthwith to depart without 
molestation j and that any such vessel, if met at sea by any of 
her Majesty’s ships, shall be permitted to continue her voyage 
to any port not blockaded. 

And her Majesty is pleased, by and with the advice aforesaid, 
further to order, and it is hereby further ordered, that in all 
other respects her Majesty’s aforesaid order in council, of the 
29th day of March last, shall be aud remain in full force, effect, 
and operation. 

And the Right Hon. the Lords Commissioners of her 
Majesty’s Treasury, the Lords Commissioners of the Admiralty, 
and the Lord Warden of the Cinque Ports, are to give the ne- 
cessary directions herein os to them may respectively appertain. 

C. C, Gkeville. 


V. 

The following are the iiistnietioiis of the British and Prenoli 
govomments for the joint protection oi British and French 
subjects and commerce : — 

No. l.~ Circular addressed to tier Majesty's Diplomatic and 
Consular Agents abroad. 

Foreign Office, Feb. 2.3, 1 854. 

Sir, — The communication whioli iius recently been made to 
you of the correspondence on Eiistern aftmrs which has been 
laid before both Houses of Parliament, will have shown you 
that there is every jirobability of an early commencement of 
hostilities between Great Britain and France on one side, 
and Russia on the other. That correspondence will also have 
shown you that the British and French governments, throughout 
the difficult and complicated negotiations which have preceded 
the existing state of affairs, have earnestly and cordially acted 
together, with a view to avert tlie cahitnity of war, and that 
they are equally prepared to act with the same earnestness and 
cordiality for the preservation of the Ottoman Empire, if the 
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Emperor of llussia should still be unwilling to negotiate for 
peace on fair and reasonable terms. 

The time has now arrived when it is incumbent on the two 
govermnents to prepare for all the contingencies of war ; and 
among those contingencies it has been impossible for them to 
overlook the danger to which their subjects and their commerce 
(111 the high seas may be exposed by the machinations of their 
enemy, who, though unahlc from his own resonreea materially 
to injure either, may seek to derive means of oileiice from 
countries whose governments take no part in the contest which 
he has provoked. 

But it is a necessary consequence of the strict union and 
II CO 1 ch o.xista hetween Great Britain and France, that, 
in the event ot war. their conjoint action shonld bo felt by 
Itussia in all parts of the world ; that not only in the Baltic, and 
in tlie waters and territory of Turkey, their counsels, their 
nvmies, and their fleets, should be united cither for offeiisive or 
defensive purposes against Russia, hut that the same spirit of 
union should prevail in all quarters of the world, and that 
whether for oflence or defence the civil and military and naval 
resources of the British and French empires should be directed 
to the common objects of protecting the subjects and commerce 
of England and Franco from llussian aggression, and of de- 
’ ' g the Eiissiati government of the means of inflicting injury 
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6 reasons her Majesty’s govevnrnout have agreed 
’ his Majesty the Emperor of the French to instruct 
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with that of his H' „ . 

their civil and naval authorities in foreign parts to consider 
their respective subjects as having an equal claim to protection 
against lliissiaii hostility: and for this purpose, either singly or 
in conjunction with each other, to act indifferently for the sup- 
port and defence ot British and French interests. It may be 
that, in a given locality, one only of the powers is represented 
by a civil functionary, or by a naval force ; but, in such a case, 
the influence and the power of that one must he exerted as 
zealously and efiicieritly for the protection of the subjects and 
interests of the other as if those subjects and interests were its 

I hove accordingly to instruct you, sir, to act in conformity 
with this principle. You will consider it your duty to protect, 
as lav as possible, against the conseijuenee of the hostilities 
in which England and France may shortly be engaged with 
Russia, the subjects and interests of France equally with those 
of England ; and you will make known without reserve to the 
French civil and naval authorities, with whom you may have 
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means of communication, any dangers to wliicli the interests of 
either country maybe exposed, or any opportunities witli which 
you may become acquainted, of inflicting injury on the common 
enemy". 

Instructions to the same effect will be sent by the government 
of France to its civil and naval authorities in foreign parts, and 
her Majesty’s goveniment concur with that of France in an- 
ticipating the most favourable results from this decided manifes- 
tation of the intimate union which prevails between them, and 
■which it is their earnest desire should influence their agents in 
all parts of the world at a moment when they are about to en- 
gage in a contest with the Empire of Russia, for an object of 
sncli paramount interest to Europe, as tlie maintenance of the 
Turkish Empire.— I am, &e., 

(Signed) CnAnENDON. 


No. 2. — The Earl of Clarendon to the Lords Commissioners 
if the Admiralty. 

Foreign Office, Feb. 23, 1854. 

My Lords, — I liave the honour to acquaint your lordships 
that her Majesty’s Goveriinient and that of France have 
agreed that their civil authovitica and naval forces in all parts 
of the world should co-operate, or if neoessai'y act singly, for 
the protection of the interests of the subjects and commerce 
of the two nations, wlierever the same may stand in need of 
assistance, against the lioslile machinations of Russia. 

I have accordingly addressed to her Majesty’s diplomatic 
and consular agents abroad the instruction of wliioli I inclose 
a copy, and I am to signify to your lord.ships the Queen’s com- 
mands that an instruction to the same effect he forthwith issued 
by your lordsliips for tlie direction of her Majesty’s naval forces 
in all parts of the world. I am, &o., 

(Signed) Clarendon. 


No. 3. — Circular addressed to Her Majesty's Naval Com~ 
snanders-in-Chief on Foreign Stations. 

By the Commissionera for executing the office of Lord 
High Admiral of the United Kingdom of Great Britain and 
Ireland. 

'fhe Earl of Clarendon, her Majesty's Principal Secretary 
pf State for Foreign Affairs, having informed us that her Ma- 
jesty’s Government and that of France have agreed that their 
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civil nutliovities and naval forces in all parts of the world 
should co-operate, or if necessary act singly, for the pro- 
tection of the interests of the subjects and commerce of the 
two nations, whenever the same may stand in need of assist- 
ance, agiiinst the hostile machinations of Russia; and Lord 
Clarendon having fiirtiier signified the Queen’s commands 
tliat an instruction to that efiect should he issued for the direc- 
tion of her Majesty's naval forces in all parts of the world; 
we transmit to you herewith a copy of Lord Clarendon’s letter, 
together with a copy of a circular addressed by his lordship to 
her Majesty’s diplomatic and consular agents abroad; and we 
hereby require and direct you to conform yourself in all re- 
spects to the views and instructions of her Majesty’s govern- 
ment as expressed in Lord Clarendon’s letter, and in the cii-- 
oulur in question. 

We fiu'tlier acquaint you that a similar instruction has been 
addressed by the French government to tire naval forces of 
France. 

We further require and direct you to take the earliest oppoi- 
tunuy. after receipt of this order, of commiimcatmg in the 
most iViendly manner with the officer in command of the 
French naval forces on your station, with the view of giving 
tlio fullest and speediest effect to the intentions of her Majesty’s 
government and that of France. 

Given under our hands the 2‘Uh February, 1854. 

(Signed) J. 11. G. GaaiiAM. 

Hyde Parker, 


No. 4. — Circuhr addressed to all the Governors of Her Ma- 
jesty’s Colonies. 

Downing-street, Feb. 24, 1854. 

My Lord, — I transmit herewith, for your lordship’s informa- 
tion, copy of a oironlar instruction, which has been addressed 
to her Majesty’s diplomatic and consular agents abroad, direct- 
ing them, in conformity with an agreement made by her 
Majesty’s government with that of France, to afford protection 
to French subjects and commerce. 

Instructions to the same effect will be forthwith issued to her 
Majesty’s naval officers in all parts of the world. 

I have to direct you to conduct yourself in the exercise of 

your powers as governor of , in accordance with 

these instructions, so far as they are applicable to your office, 
to impress on all the local authorities under your supevin- 



No. 5. — Count H^otetBsfci to the Eurl of Clarendon, 
(Translalion.) 

London, Febnmvy 24, 1854. 

The undersigned, Ambassador of bis Majesty the Emperor 
French, lias been directed by bis government to transmit 
lierewith to bis Excellency tbe Earl of Clarendon, her Britannic 
Majesty’s Principal Secretary of State for Foreign Affairs, ii 
py of the instructions addressed by the government of bis 
Imperial Majesty to all tbe diplomatic and consular agents of 
^■'••ance, as also to the general ollicers and others commanding 
relative to the mutual protection to bo exercised by tbe 
agents and by tbe naval officers of each of tbe two nations over 
the subjects and commerce of the other. 

The undersigned, in conclusion, with reference to tbe verbal 
iplanations which ho has had the honour to exchange upon 
is subject with his Excellency the Earl of Clarendcn, feels it 
be his duty to confine himself to place upon record here the 
object which the two governments have proposed to themselves 
this occasion, which is not only to insure complete security 
for their subjects and ships in every latitude, hut also to make 
ore manifest tbe great fact of tlieir alliance, by commimi- 
iting to their agents iu all parts of the globe tbe spirit which 
rimates tbe two cabinets.— The undersigned, &o. 

(Signed) A. Walewski. 


tendence the duty of affording similar protection to French 
subjects and commerce, and of oo operating for that purpose 
with her Miijesty’s naval autboruies ; and to report to mo, 
without dohy, any measures winch you may have deemed 
it expedient to take in reference to these instructions. —I have, 
&(.. (Signed) Newcastle. 


Inclosure 1 in No. 5. 

Circular addressed to the French diplomatic and consular agents 


(Translation ) 

Paris, February, 1854. 

Sir,— Forced to admit tbe possibility of hostilities between 
themselves and Russia, tbe government of bis Imperial Ma- 
jesty, and that of her Britannic Majesty, have thought that tbe 
lliance which they have contracted, in sight of a common 


APPENDIX. 


425 


(lunger, ouglit to cover all those interests which the conse- 
(ineiioos of the war may aB'ect or place in jeopardy. Whatever 
may he the extent of the resources which each of them has at 
its disposal, especially by sea, they have to take into account 
unexpected contingencies. 

It may chance, if war breaks ont, that in localities where the 
naval forces of each of them may not be constantly present, 
occurrences may be produced where their fellow-countrymen 
and their commercial flag may not have, at the necessary 
moment, all the support which will be indispensable for their 
security. The two Goveriimeuts need only to be impressed 
with the spirit which governs their present relations to find the 
means to provide for such contingencies; and they recognise 
those means in the adoption of a mutual system of protection, 
embracing those interests which are spread over every part of 
the globe, 'I he diplomatic and commercial ngents, together 
with the commanders of the naval forces of hoth countries 
in every part of the globe, will then consider it to be their duty 
to give their support to the subjects and commerce of the other 
in all siipposable eases in which they may be menaced by the 
common enemy. 

You will, therefore, sir, look upon the subjects and ships of 
England in your locality, in such oases, as having the same 
right 118 the ships and subjects of France to all the assistance 
which lies in your power, and you will communicate this 
injunction to the naval authorities of his Imperial Majesty 
who may bo in a position to join in the measures which events 
resulting from a state of wav may appear to you to demand. 
The iigeiits and naval authorities of her Britaimie Majesty will 
receive identical instructions, and thus the subjects and com- 
merce of the two nations may rely upon reciprocal protection 
from the consuls and ships of the two powers. 

You will understand, sir, that I do not seek to determine by 
anticipation all the eases which may require your intervention. 
It is for you to direct yourself, by your own judgment, in the 
application of the principle which is destined to serve as the 
rule of your conduct. 

The two govoi'iimoiits hold it of much less value to lay down 
with precision the circumstances and the forms in which this 
protection is to be e.xercised, than to mark the character wliiciv 
it slioiiid assume. But in giving to the world this fresh evi- 
dence of the unity of their views, and of the sincerity of their 
alliance, they are persuaded that, in order to insure for this 
common measure every desirable efficacy, their agents have 
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only to be thoroughly imbued with the spirit of solid union 
which has dictated this measure to the two cabinets. 

Receive, &c. 

(Signed) Dhouyn de Lhuys. 


Inclosure 2 in No. 5. 

Instructions of the Minister of Murine and (he Colonies to the 
General, Superior, and other Officers commanding at Sea. 

(Translation.) 

Paris, February, 1854. 

Gentlemen, — My despatch of the 18th of February has 
specially called your attention to the grave complications to 
which the Eastern question has given rise in Europe. The 
negotiations entered into in order to produce a specific solution 
of the difierences which have arisen between Russia and Turkey 
have not produced any result, and everything tends to tlie 
belief that further etlbrts will be equally useless. 

England and France have resolved to protect the Ottoman 
entpire, and to oppose, even by force, the aggrandising projects 
of Russia. These two great nations are intimately united in 
their political course, and have iuterehanged the most positive 
a sin aiices of their alliance. Their squadrons are cruising toge- 
ther in the Black Sea, and reciprocally extend to each other 
the most effectual support; the two governments having agreed 
to one common political course, have equally agreed upon all 
the means of carrying it into elfect. 

llusanumce on tho part of France and England must not 
be confined to the seas of Europe. Tlie government of his Im - 
perial Majesty and that of tho Queen of Great Britain desire 
that the same union, the same agreement, shall exist in all 
latitudes. The naval forces of England and France must, there- 
fore, give to each other a mutual support in every region, liow- 

Immcdiately upon the receipt of these instructions, you will 
take care to place yourself in commumcaiuin with the com- 
manders of stations or vessels of Groat Britain, 

You must, in concert with them, adopt such measures as may 
be necessary to protect the interests, the power, or the honour 
of the flag ofthe two friendly nations. You will, in this sense, 
give to each other mutu.il assistance, whether it be in an attack 
on the enemy, when hostilities have commenced, or when a 
declaration of war shall have been made, or whether you may 
from this moment be compelled to defend against attack. 
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You are to give protection to the merchant shipping of 
Groat Britain, on the same grounds as English ships of war will 
assist and protect the commercial vessels of our nation. 

In one word, the two governments of France and England 
being desirous that their naval forces shall act as if they be- 
longed to one and the same nation, I am sure that, in so far 
as you are concerned, you will never lose sight of this rule for 
your conduct, and that you will know how to enforce it in a 
manner to cement still further, if possible, the intimate union 
between the two countries. 

So long as hostilities between France and England on one 
side, and Russia on the other, shall not have commenced, or 
that a declaration of war shall not have been made, you will 
avoid aggressive measures, and act upon the defensive. 

I shall take care, when the proper time arrives, to forward to 
you the necessary instructions for attack. — Receive, &c. 

(Signed) Ducos. 


EMBAaQO -IND RErRISAI.S. 

At the Court at Buckingham Palace, the 29th day of March, 
1854, 

Present— The Queen’s Most Excellent Majesty in Council. 

It is this day ordered by her Majesty, by and with the ad- 
vice of her Privy Council, that no ships or vessels belonging to 
any of her Majesty’s subjects be permitted to enter and clear 
out for any of the ports of Russia until further order : and her 
Majesty is further pleased to order that a general embargo or 
stop be made of all Russian ships and vessels whatsoever, now 
within, or which shall hereafter come into, any of the ports, 
harbours, or roads, within any of her Majesty’s dominions, 
together with al! persons and oflects on board the said ships or 
vessels ; provided, always, that nothing herein contained shall 
extend to any ships or vessels specified or comprised in a cer- 
tain Order of her Majesty in Council, dated this twenty-ninth 
day of March, for exempting from capture or detention 
Russian vessels under special circimistaiiccs ; her Majesty is 
pleased further to order, and it is hereby ordered, that tho 
utmost care he taken for the preservation of all and every part 
of the cargoes on hoard any of the said ships or vessels, so that 
no damage or embezzlement whatever be sustained ; and the 
Right Hon. the Lords Commissioners of her Majesty’s Trea- 
sury, the Lords Commissioners of the Admiralty, and the 
Lord Warden of the Cinque Ports, are to give the necessary 
directions herein as to them may respectively appertain. 

C. C. Greville. 
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At the Court of Buckingham Palace, the 7th day of April, 
ISiO-l; present, the Queen’s most Excellent Majesty in Council. 

Her Majesty being compelled to declare war against his Im- 
perial Majesty the Emperor of all the lUissias, and being desirous 
to lessen as much as possible the evils thereof, is pleased, by and 
with the advice of her Privy Council, to order, and it is hereby 
ordered, that llussiau merchant vessels which, at the time of 
the publication of this order, shall be in any ports or places in 
her Mnjcsty'.s Indian territories, under the government of the 
East India Company, or within any of her Majesty’s foreign or 
colonial possessions, shall he allowed 30 days from the time of 
the publication of this order in such Indian territories, or foreign 
or colonial possessions, for loading their cargoes and departing 
from such ports or places) and that such llussiair merchant 
vessels, if met at sea bv any of her Majesty’s ships, shall be 
permitted to continue their voyage if, on examination of their 

S rs, it shall appear that their cargoes were taken on board 
re the expiration of the above term. Provided that nothing 
heroin contained shall extend, or he token to extend, to Rnssian 
vessels Invving on hoard any officer in the military or naval ser- 
vice of the eiiciny, or any article prohibited or contraband of 
war, or any despatch of or to the llussinn government. 

And it is lierehy further ordered by her Majesty, by and with 
the advice of her Privy Council as aforesaid, that any Russian 
meicli.int le^sel which, prior to the 29th day of March now last 
past, shall have sailed from any foreign port, bound for any port 
or place in any of her Majesty’s Indian territories, or foreign or 
colonial possessions, shall he permitted to enter such port or 
place, and to discharge her cargo, and afterwards forthwith to 
depart witliout molestation ) and that any such vessel, if met 
at sea by any of her Majesty’s ships, shall be permitted to con- 
tinue her voyage to any port not blockaded. 

And the Right Hon. the Lords Commissioners of her 
Majesty’s Treasury, the Lords Commissioners of the Admiralty, 
mid her Majesty’s principal Secretary of State for War and the 
Colonies, the Right Hon. the Commissioners for the Affairs of 
India, and all governors, nllicers, and authnritie.'i, whom it may 
concern, in her Majesty’s East Indian, foreign, and colonial 
possessions, are to give the necessary directions herein as to 
them may respectively appertain. C. C, Gkbville. 
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At the Court at Buckingham Palace, the 29th day of March, 
1854, 

Present— The Queen’s Most Excellent Majesty in Council. 

Her Majesty having determined to afford active assistance 
to her ally, his Highness the Sultan of the Ottoinati empii s, 
for the protection of his dominions against the encroaclmiciits 
and unprovoked aggression of his Imperial Majesty the Emperor 
of all the llussias, her Majesty, therefore, is pleased, by and 
with the advice of her Privy Council, to order, and it is hereby 
ordered, that general reprisals be granted against the ships, 
vessels and goods of the Emperor of all the Russias, and of his 
subjects or others inhabiting within any of his countries, terri- 
tories, or doininious, so that her Majesty’s fleets and ships slmll 
and may lawfully seize all ships, ve.ssels and goods belonging to 
the Emperor of all the Russias or his subjects, or others inha- 
biting withm any of his countries, terrilories, or dominions, 
and bring the same to judcmeiit in such Courts of Admiralty 
within her Majesty’s dominions, possessions, or colonies, as 
shall be duly oommissionod to take cognizance thereof. And 
to that end her Miyesty’s Advocate-General, with the Advocate 
of her Majesty in lier Office of Admiralty, are forthwith to pre- 
pare the draft of a commission, and present the same to her 
Majesty at tliis Board, authorizing the Commis-sioners for exe- 
cuting the oilice of Lord Higli Admiral to will and require tlie 
High Court of Admiralty of England, and the Lieutenant and 
J noge of tlie said Court, his Surrogate or Surrogates, as also the 
several Courts of Admiralty within her Majesty’s dominions, 
which shall be duly comraissioimted to take cognizance of, and 
j i ill} I oceed upon, all and all maimer of captures, seizures, 
prizes and reprisals of all ships, vessels and goods, that are or 
shall be taken, and to hear and determine the same j and ac- 
cording to the eoiivso of Admiralty, and the law of nations, to 
atljndge and condemn all such ships, vessels and goods as shall 
belong to the Emperor of all the Russias or his subjects, or to 
any otliers inhabiting within any of his countries, territories, or 
dominions ; and tliey are likewise to prepare and lay before ber 
Majesty, at this Board, a draft of such instructions as may be 
proper to be sent to the said several Courts of Admiralty in ber 
Majesty’s dominions, possessions and colonics, for tbeir gniduiice 
therein. 

From the Court at Buckingham Palace, this 29th day 
of March, 1854. 
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SITTING OGT SHIPS FOB. THE ENEMY, 

- !i i.' By the Queen. — A Proclamation. 

Victorin, E. — Whereas, by an Act of Parliament, passed in 
the fifty-ninth year of the reign of his late Majesty King 
George the Third, entitled “ An Act to prevent the enhstiiig 
it" or engagement of his Majesty’s subjects to serve in foreign 

,, jfc sendee, and the fitting out or equipping in his Majesty’s do- 

if minions vessels for warlike purposes without his Majesty’s 

J»;' licence it is amongst other things enacted, that if any person, 

; ;fi within any part of the United Kingdom, or in any part of his 

jl'i Majesty’s dominions beyond the sens, shall, without the leave 

, or licence of his Majesty, his heirs, or successors for that pur- 

'pi pose first had and obtained, under the sign manual of his 

I l'iir Majesty, his heirs, or successors, or signified by order in 

('ill council, or by proclamation of his Majesty, his heirs or siicoes- 

i.p Eors, equip, furnish, fit out or arm, or attempt or endeavour 

I i ' to equip, furnish, fit out or arm, or procure to he equipped, 

iji; furnished, fitted out, or armed, or shall knowingly aid, assist, 

or he concerned in the equipping, furnishing, fitting out, or 
ik arming of any sliip or vessel, with intent, or in order that siioli 

ji sliip or vessel shall be employed in the service of any foreign 

prince, state, or potentate, or of any foreign colony, province, 

■ or part of any province or people, or of any person or persons 

exorcising, or assuming to exercise, any powers of government 
in or over any foreign state, colony, province, or part of any 
province or people, as a transport or store ship, or with intent 
to cruise or commit hostilities against any prince, state or 
potentate, or against the subjects or citizens of any prince, 
state, or potentate, or against the jiersons exercising or as- 
suming to exercise the powers of government in any colony, 
province, or part of an}! province or country, or against the 
inhabitants of any foreign colony, province, or part of any 
province or country witli whom his Majesty shall not then ha 
at war; or shall, within the United Kingdom, or any of his 
Majesty’s dominions, or in any seltiement, colony, territory, 
island, or place belonging or subject to his Majesty, issue or 
deliver any coiiirnissiori for any siii]) or vessel, to the intent 
that such ship or vessel shall be employed as aforesaid, every 
such person so offending shall be deemed guilty of a misde- 
meanor, and shall, upon conviction thereof, upon any informa- 
tion or indictment be punished by fine and imprisonment, or 
either of them, at the discretion of the court in which such 
offender shall be convicted ; and every such ship or vessel, with 
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tlio tackle, apparel, and furniture, together with all the mate- 
rials, anna, aiiimunition, and stores, which niaj' belong to or 
be on board of any such ship or vessel, shall be forfeited : And 
whereas it has been represented to us that ships and vessels are 
being built in several places within the United Kingdom, and 
are being eijuipped, furnished, and fitted out, especially witli 
steam niaehiuery, with intent that they shall be employed as 
aforesaid, without our royal leave or licence for that purpose 
first had or obtained, or signified as aforesaid : AVe have, there- 
fore, thought fit, by and with the advice of our Privy Council, 
to issue tliis our royal proclamation, warning all our subjects 
against taking part in such proceedings, whicb we are deter- 
mined to prevent and repress, and wliich cannot fail to bring 
upon tlie parties erigatred in them the putrisliinents winch 
attend the violation of the laws. 

Given at our Court at Buckingham Palace, this ninth day 
of March, in the year of our Lord one thousand eight 
hundred and fifty-four, and in the seventeenth year of 
our reign. 

God save the Queen. 


EXPORTATION OF PROHIBITED STORES OP WAR. 

At the Council Chamber, AVhitehall, April 11, 1834. By the 
' Lords of her Majesty’s most Hon. Privy Council. 

The Lords of tlie Council having taken into consideration 
certain applications for leave to export arms, ammunition, 
military and naval stoves, &c., being articles of which the ex- 
portation is prohibited by her Majesty’s proelamatiqn of 
February tlie 18th, 1854, their Lordships are pleased to order, 
and it is hereby ordered, that permission should be granted by 
the Lords Commissioners of her Majesty’s Treasury to export 
the articles so prohibited, to be carried coastwise to ports in the 
United Kingdom, and likewise to all places in North and South 
Aiiierieii, except the Rnssian possessions in North America; 
to the co.ast of Africa, west of the Straits of Gibraltai', and 
roniul the south and east coast of Africa; to the whole coast of 
Asia not within the Mediterranean Sea or the Persian Gulf, 
and not being part of the Russian territories; to the whole of 
Australia, and to all British colonies within the limits aforesaid, 
upon taking a bond from the persons exporting such prohibited 
articles that they shall be landed and entered at the port of 
do 111 ation : and tliat all further permission to export such 
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articles to oilier parts of tlie world be only granted upon appli- 
cation to the Lords of the Council at this board. 


TRADE WITH RUSSIA. 

At tile Council Chamber, Whitehall, the 24tli day of April, 
18.54, 

]3y the Lords of her Majesty's Most Honoiiriible Privy Council . 

The Lords of the Council, having taken into consideration 
certain applications for leave to export various articles, of 
which the exportation is prohibited by her Majesty’s Proclama- 
tion of the 1 8th of Pebruary, 1854, are pleased to order, and 
it is hereby ordered, that the offlcers of her Majesty's Customs 
do not herwfter prevent the export of any articles except only— 

Gunpowder, Saltpetre, and Linnstoiie. 

Arms and Aniinunitioii, 

Marine Engines and Boilers, and the component parts 
thereof. 

And that such last-named articles be proliibited from export, 
only when destined to any place in Europe north of Dunkirk 
or to niiy ])hice in the Mediterranean Sea east of Malta; and 
that the ollieers of her Majesty’s Customs do permit the ex- 
port of the said enumerated articles to any other part of the 
world, upon taking, from the persons exporting the same, a 
bond that tlioy shall be lauded and entered at the port of des- 
tination. 

Whereof tlie Lords Commissioners of her Majesty’s Trea- 
sury, and officers of her Majesty’s Customs, and all other 
persons whom it may concern, are to take notice and govern 
tlicmselves accordingly. 

C. C. GllEVILLB. 


RIGHT or SE.V11CH. — IMPRESSMENT OP SEAMEN OUT OP 
AMERICAN SHIPS. 

A convention has just been concluded between the British 
.and American governments, by which iniportant reservations 
are made with respect to the right of .search, as far as American 
vessels are concerned, and under which the claim, heretofore in- 
sisted upon by tins country, to impress British subjects out of 
American vessels, has been relinquished ; the United States, on 
their part, pledging themselves to observe strict neutrality and 
non-interference in the contest between the Western powers and 
Russia, The text of the coiiveiition has not yet (2(ith April) 
been officially made public. 


INDEX. 


AaEunEEN, Lord, despatch, December, 1841, cited as to right of 
search, page 280. 

Adiudigation of Prize, must be had as promptly as possible, 
306, and in some convenient port, 307- 

Admiral, Lord High, his office, duties &c., described, 375 — 382. 

Admirals are not responsible for the wrong doing of officers 
under their command, unless acting under their express 
orders, and then not directly, 304. 

Admiralty, Lords of the, their power to commission privateers, 
310. 

Alien Enemy, defined, 14; distinction between a permanent 
and a temporary alien enemy, ib. j may not appeal to the 
Higli Court of Admiralty from the condemnation of his 
property in a Vice-Admiralty Court, 15 ; may not even 
put in suit in cases of ransom, 10 j relaxations of the rule 
stated, ib. •, has no locus standi in our courts, 59. 

Alliance, defensive, its conditions, 53. 

Allies, their position defined j their liabilities, and their ex- 
emptions, in time of war, 52 —54! “tay not engage in 
trade with the enemy, 67. 

Alvanley, Lord, cited as to hostile character, 20. 

American Commerce, relaxation of rule of blockade towards, 
153. 

American Merchants, their position with regard to a hostile 
character, commercial, 19. 

Ammunition, contraband, 258. 

Amsterdam, the blockade of, considered topographically, 164. 

Animus Capiendi, essentiality of, in claim of joint capture, 
335. 

Animus Manendi, the chief element in the constitution of hos- 
tile character by residence, 26 i may be readily established, 
S3 i there is no need of counting-house or fixed esta- 
blishment to constitute it, ib. 

U 
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Akimus Peksequendi, on the part of a fleet, how sustained in 
relation to joint capture, 329. 

Arden, Sir Pepper, decision as to reservation of risk to neutral 
consignors, 48. 

Armed Neutrality of 1780 and of 1801, failure of, 308. 

Arms, contraband, 258. 

Army, where it is entitled to a claim of joint capture with sea 
forces, 337, 340. 

Arts and Sciences properly exempt from the rigours of 
war, 315. 

Ashburton, Lord, cited as to right of search, 281. 

Aeuni cited as to ransom, 340. 


Bairs, where contraband, 256. 

Barbarian States, their position with relation to blockade, 173. 

Barino, Mr. (Lord Ashburton), cited as to liabilities of neu- 
trals, 129. 

Beawes cited as to embargoes, 83, 84 i as to detention of neutral 
vessels by belligerents for the necessities of war, 213. 

Bell, Messrs. J. & W., statement of their case, 131. 

Bellemarb, reference to his work on neutrals, 181. 

Bellioerent Subjects in a neutral country need not return 
home, unless especially ordered, but they must return from 
the hostile country, 12 ; royal declaration on this subject 
as to the present war, certain relaxations as to, 
favourably received by the Court of Admiralty, 211. 

Berlin and Milan Decrees referred to, 295. 

Bill op Health described, 286. 

Bill op Lading described, 285. 

Black Book of the Admiralty cited as to right of search, 278. 

Blackstonb cited as to embargoes, 83. 

Blockade described, 139 : vindicated, il. j the two species dis- 
criminated, 140 ; circumstances constituting, iti. j actual 
blockade, the most essential element of blockade j illus- 
trated, 141; what is legal cessation of, 142; specific object 
of, i5.; essentiality of its strict observance, 143; the eli’ect 
of its non-eflective mainteniinoe, as to ships and cargoes, 
discriminated, ih. : to ho in actual exi.stenco. tliev,. 



continued. 

je full power to enforce it, H4 j it is not legally rela 
jy the mere efl'eot of winds, ih. j its operation may incl 
my number of ports, aud even a great extent of co 
1'1'4 ! the declaration of. to be valid, must be accompai 
jy actual investment, l-fo j complete blockade, ompb 
import of the term, ib. j may be more or IcBsrigorous, 1 
knowledge of by neutrals essential, 117 ; how this kii 
ledge is to be communicated, ib. ,■ notification, two me 
Df, 118 j a public declaration of not essential, ib . ; 
previous warning of, under treaties, ib . ; notification o 
1 foreign government operates upon all the subjects of 
govermneiit, 149 j distinction, on this ground, het« 
blockade de facto and blockade by notification, ib.-, cl 
of notification of on states to whom it has not been dire 
made, ih . ; notification of must be made to the belligere 
own subjects and cruisers, 130 i rule, as to notiflcntioi 
the treaty of I794i time must bo allowed for due tn 
mission of notification, 151 j the declaration of inusi 
speoifio, 158 ! it may not bo extended by a blockai 
officer, 154! blockade broken by egress, 156; in v 
cases the breach of may be excused, 158; the bread 
not excused by mismlormation on the part of fon 
ministers, 158 i nor by allegation of want of provisi 
150 i nor by allegation of purpose to ascertain the 1; 
180 1 nor by the intoxication of the master, i4. i butt 
information of blockading ships will be received in fa\ 
of the party misinformed, 101 j blockade by sea does 
include blockade of inland commumeatton, 162, I 
where not evaded penally upon change of course 
master, 175 j offence of breaking not purged until 
of voyage, ib.; penalty of breach of, 176 : in what c 
the cargo is affected for such breach, with ship, 170, I 
the breach of, on part of master, or by consignee, b) 
the owner, 170; offence of intended breach of, wi 
away, if blockade is meanwhile raised, 180. 

ADiNO SHirs, where they may take prizes of war, 181. 
op Ships op W ak. where they may make captures, . 




Bvnkebshoeck, citett as to tne necessity oi a aecjaraoon ot 
war, 6; as to the treatment of enemy's property and per- 
sons found at the commencement of hostilities, within the 
realm, 9 ; as to licence in war, 56 ; as to non-trade with 
the enemy, 57, GO j as to debts due to the enemy, 77 ; as to 
privateers, 99; as to property of neutrals, 130; as to 
blockade, 142 ; as to neutral territory, 215; as to contra- 
hand, 217 1 as to knowledge of owner in contraband, 226 ; 
as to effect of contraband on innocent cargo, 269 ; as to 
right of visit, 280. 


C. 

Capituiatiom at Sea, effect of, on property, discriminated 
from the effect of capitulation on land, 816. 

Captors, on what they rely, 51 ; need assign no reason for cap- 
ture to the master of vessel violating blockade, 180 ; the 
last, in law is the only captor, 298 : acting illegally, hut 
from ignorance only, indulgently considered by the courts, 
30.5 ; must proceed to adjudication as soon as possible, 
306 ; how the rule that they take cm onere is understood 
to apply, 805 ; have no liabilities as to mere rights in 
action, 306; must send their prize to some convenient 
port for adjudication, 307; where they cannot bring in 
enemy’s property fur adjudication, they must destroy it ; or, 
where the property is uncertain, dismiss it, 307 ; they 
must not convert property until after adjudication, except 
in special cases, So7 ; their course upon arrival in port with 
prize, 307 ; should not have their claim to prize compli- 
cated or rendered uncertain by the admission of extra- 
neous claims, 321 ; actual fraud on the part of, does not 
bar claim of joint capture, 340 ; actual captor is alone 
responsible for costs and damages, 341. 

Captuee, defined; illustrated by the case of "The Jonge 
Jacobus,” 293; legality of, described, 294; what consti- 
tutes valid capture, ih. ; as to capture witliin neutral 
waters, ib ; as to the time when property vests in captors, 
i5.; as to continuous capture, 297 ; actual possession not 
essential to constitute a capture, such as to give occasion 
to recapture, ib. ; is completed by voluntary promise of 
neutral master to go into a British port, 298 ; can only 
he made by comniissionated vessels, 300 : restitution of. 
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CArmnE — continued. 

by consent, does not bar a second capture, 301 j may be 
made by ships tlieraselvos incapable of going out on a 
cniize, by means of their boats, 302 j where convoying 
ships may make captures, ib. i on whom the penalty for 
wrong doing in capture lies, 303 j illegal, indulgently con- 
sidered by the court, 305 j without commission, accrues 
to tlio Admiralty, Sl-l — (See “Joint Captoae” and 
‘■Re-cai-tuiie.”) 

Caiitel Siitrs, their especial duty not to engage in trade with 
the enemy, 04 i their privilege described, 65, 66 : passen- 
gers on board of them must not engage in hostilities, ib. 

Casus Fcederis, when it arises, 52. 

Charles II., order in council of, recited, 314. 

Charter Party, described, 285. 

Chasino under Orders, what is sufficient to constitute a claim 
of joint capture in, 380. 

Cheese, where contraband, 244. 

China, position of European merchants there, 28. 

Cicero, cited as to debts due to the enemy, 17. 

Clarendon, the Earl of, his explanation as to the policy of 
England towards Eussian merchants in England, 11. 

Clearances, general, inexpedient, 287. 

CoASTiNo Trade, review of the prohihition of, to the enemy, 
and its relaxations, 184 ; of enemy prohibited to neutrals, 
182 j of the United Kingdom, present statutory limitation 
of, 210. 

CooKBURN, Sir A., Attorney-General, cited as to right of search, 
293. 

Collet Descotils, M., cited as to contraband ship timber, 257. 

Colonial Trade op the Enemy, communicates the hostile 
character to neutrals engaging in it, 41 ; the grounds of the 
prohibition reviewed, 188 — 194 ; as to neutrals, ib. ; may 
not he carried on circuitously, 202 j discrimination between 
fair importation, and colourable importation, 204 •, opinion 
of Sir VV. Grant on the subject, 204—206 ; specific defini- 
tion of, by the Advocate-General (1801), 206 j penalty of 
illegal colonial trade, 208. 

Combat at Sea, under misapprehension, does not give any 
claim to either party for damage done, 300. 

Commandants op Towns may, on occasion, raise troops, 3. 

Commerce op the Enemy, its liabilities in war, 79. 



CoMMEECE WITH THE Enemy, its absolute prohibition, (iirect 
or indirect, insisted upon, IfiO. 

Common Enteepeise, does not of itself constitute a claim to the 
benefit of joint capture, 318 j difficulty of deciding where 
it begins, 320, 321. 

Common Law Coubts, concurrence of, with the Admiralty 
Courts, in prohibiting trade with the enemy, C9. 

Conceet, previous, between several cruizers, where it does not 
give a claim of joint capture, 342. 

Condemnation, where to bo exercised, 396. 

Consignees, their misconduct may bind the consignors, in 
broach of bloclcadc, 179. 

CoNsioNOBS are not to be responsible for war risks, 49. 

Cossut, liability of, to the penalties of hostile character, from 
acting also as a trader with the enemy, 20 ,■ position of, in 

' relation to hostile residence, being also a trader, 80 1 must 
bo deemed a resident of the state to which he is oommis- 
sioned, 32. 

Contraband, general rule as to, 127 ! review of opinions re- 
specting, 216 i where it subjects other goods shipped with 
it to option of pre .emptiou, 234 1 new declarations of, from 
time to time, eompetont to the sovereign, 237 i relaxations 
of the rule under royal proclamation of 11th April, 1854. . 
258 j infectious nature of, 205 j penalty of, ib. i the oharaoter 
of the port whither hound immaterial, 266, 267 s legal 
operation of, on neutrals, 267 i contraband articles ali'ect 
the ship on her return voyage, 268 ; their effect upon 
innocent parts of the cargo, ib . ; they preclude the neutral 
shipow’uer from any rights against the captor, 269 j cases 
wliere coiiti'aband may he subject to pre-emption, 270. 

CoNTEiBUTioN TO Captuee, as to wliat constitutes it, 321. 

Convoying Ships, where they may make captures, 302. 

COPPEE, in sheets, where contraband, 237. 

Cohn, going to an enemy afflicted with famine, favourably con- 
sidered by the Court of Admiralty, 212; where contra- 
band, 255. 

Cranks, for marine engines, conti’aband, 258. 

Choke, Dr., cited as to relaxations in capture, 315. 

Chown, the right of, to exempt hostile ships from seizure, 314 ; 
Its share, formerly, m captures by privateers, 315 ; that 
share since relinquished, ib. 

Cylinders, for marine engines, contraband, 258. 




INDEX. 


B. 

Danish Government, recent declaration of, as to contraband, 
271. 

Darkness or Night, intervention of, no bar to claim of joint 
capture, otherwise valid, 325. 

Debts Due to the Enemy, their position, 5, 74, et seq. 

Depositions and Documents, contrariety between considered, 

Despatches, Hostile, conveyance otj contraband, 220 — 231 ; 
exception in favoilr of ambassador’s despatches from neutral 
country, 231 — 235 j or from consul of the enemy in neutral 
country, 235. 

Destination, Altf4Rnative, must be disclosed in papers and 
depositions, 2SC. 

Domicil in a Foueion Country, to what extent it may be 
acquired by a British born subject, 22. 

Domicil, Abroad, to hostile purpose, defined, iJ.j time, the chief 
criterion, 23 i easily constituted in the case of a native 
subject, 25 ; how to be considered in relation to the Bri- 
tish East Indies, 27—80. 

Donation, in recapture, between enemy and enemy, cannot take 
efi’ect, 851. 

Droits op Admiralty described, 377 — 383 j extend to trans- 
marine dependencies of the crown, but not to vessels coming 
into foreign ports, 382, 385—388 i Charles the Second’s 
order in council (1665), defining the rights of the Lord 
High Admiral, 380. 

Duly documented, a relative term, 292. 


East Indies, a commercial residence in, effect of upon foreigners, 
27 i isolated position of foreign merchants there, 27 ; the 
English possessions in, are practically British territory, 
and to be so treated in relation to questions of domicil, 
29. 

Ellenborough, Lord, as to the commercial' rights of neutrals, 
130. 

Embargoes described, 81 — 84 : limitation of, 84 ; Koyal Procla- 
tlon restricting (1854), 86. 

Emerigon, cited, as to the necessity of a declaration of w.ar, 6 j 
as to moderation in warfare, 56 ; as to debts due to the 


Embmqon —cmtimted. 

enemy, 78 j as to neutral temtory, 215 ; as to ransom, 
346. 

Enemy’s Propekty, within the realm, must he duly confis- 
cated, or the right of the owner will revive on the return 
of peace, 11. 

Ebskine, Eord, cited, as to the liability of neutrals to retalia- 
tion, 129 i as to declaration of contraband, 216. 

Eyre, Chief Justice, his definition of an alien enemy, 14. 


E. 

Eactories, commevcial, in eastern parts of the world, operation 
of, in relation to domicil, 27. 

Faise Destination, “a malignant and aggravating circum- 
stance ” against ships charged with contraband, 265. 

False Papers, effect of, on neutrals carrying hostile commerce, 
185 ! ‘‘ a malignant and aggravating circumstance ” 
against a ship charged with contraband, 265. 

Fame, Enulish Brio, reference to the case of, 181. 

Farbinacius cited ns to neutral territory, 160. 

Fictitious Destination op a Cargo, inoperative to prevent 
condemnation for trading with the enemy, 68. 

Fib Timber, not oontr.ibancl, 257. 

Fire Bars for marine engines contraband, 258. 

Fishermen, exemption of, from hostilities, 56. 

Fishing Vessels formerly exempt prom capture, but held 
good prisso in the late war, 316. 

Flag and Pass of Enemy, effect of, as to hostile character, 44. 

I'OG, intervention of, no bar to claim of joint capture otherwise 
valid, 325. 

Foreign Enlistment, Law of United States of America re- 
specting, 105; proclamations of her Maiesty respectinir. 
1854, 107. ** 

Foreign Merchants, domiciled, the indulgence shown to 
them at the commencement of hostilities, 10. 

Foreign Ministers, their misinformation as to blockade, not 
an available excuse for neutrals, 158. 

France, Law of, as to trading with the enemy, 57. 

Franklin, Benjamin, cited against privateering, 110. 
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“Free Ships, 1''iiee Goods,” definition of tlie term, 138 i re- 
view of tins question, 308 — 314. 

FitEiaiiT, where due to neutral carriers of hostile goods, 133 j 
payable on cargo of enemy in neutral ships, 305 j where 
liable to salvage, 357. 

Fbeightihq a. Ship, where not necessarily a lending it to the 
enemy, 214. 


G. 

GnaMANS, the ancient, their mode of declaring war, 5. 

Geiimany, interior countries of, their position with relation to 
blockade, 172. 

QovERNoas OB Provinces may, on occasion, raise troops, 3. 

Grant, Sir W., M, R., cited, as to importations from hostile 
colonies, 204, as to contraband on return cargo, 268. 

Great Britain, position of the crown and laws of, in relation 
to our East Indian possessions, 27, 29. 

Gregory, Mr., reference to his case, 73. 

Grotius, cited, as to the declaration of war, 5; as to the treat- 
ment of enemy’s property and persons found within the 
realm at the commencement of hostilities, 9 ; as to allies, 
52 i as to moderation in warfare, 55 i as to debts due to 
the enemy, 77) as to hostile commerce, 79 i as to neutral 
property, 131 j as to nentrals granting passage to bel- 
ligerents, 170 i as to contraband, 216 ! as to free ships, 
free goods, 809 ; as to ransom, 346. 

Guadaeoupe, investment of, in 1704, 145. 

Gunpowder, contraband, 258. 


H. 

Hale, Sir M., cited as to debts due to the enemy, 7 ; as to 
privateers, 97. 

Hammond, Mr., cited as to provisions, 241. 

Head Money, described, 397. 

Hemp, where contraband, 236. 

Holland, Lord, cited as to liabilities of neutrals, 129. 

Horses, where contraband, 217. 

uS 


Hostile Chahaoter— Commercial— described, 16 ; liability 
under seizure, 17 i how it may be acquired, ib. i law of the 
United States on the subject, 20 ; is not acquired by 
a residence not mtendod to be continued, or which is 
compulsory, 25 j the animus manemh is its chief element, 
26 j by residence in a hostile or neutral country, is not 
divested by periodical absence, 30 ; nor, on the other 
hand, acquired by occasional visits to the hostile country, 
31 i the hostile character may be acquired by the resi- 
dence of the party’s agent, 31 ; to establish it, there 
needs neither fixed counting-house nor establishment in 
the hostile country, so that the party himself or his agent 
is acting there, 33 ; effect of, is limited to the particular 
transactions originating there, 34 ; further described, 35, 
36, 39 ; acquired by engaging in a trade peculiar to the 
enemy, -il. 

Hostile Character by Residence, is terminated by cessation 
of the residence, 35. 

Hostile Character op Goods cannot be divested by transfers 
in transitu, 44. 

Hostile Property in Neutral Ship, principle as to, 128. 

Howick, Lord, cited on duties of neutrality, 183. 


Inland Communications, not affected by naval bloolsade so 
liir ns neutrals are concerned, 161 j but no such bye-way 
of trade is permitted to British subjects, 1G2. 

Instructions, must be fully produced by masters of shins to 
cruizers, 286. 

Inteiiiok Countries, position of their trade with relation to 
blockade, 171. 

Intimiijation, mere, witbout co-operation and active assist- 
ance, will not establish a claim ot joint capture, 333, 339. 

Invoices, described, 285. 

Ikon, where contraband, 238. 


. 1 . 

Jefferson, President, liis message in 1805 as to privateers, 
101 ; cited as to contraband, 242. 


INDEX. 


Joint Captub-e, described, 317; capture rfejfec/o, and capture 
by construction diseriniinated, ib . ; true criterion of, 322 ; 
distinction between public and private ships of war as to 
claims of, 323 j actual intimidation without co-operation 
or active assistance will not establish a claim of] 333 i 
where the army is entitled to a claim of, with sea-forces, 
837, 340 ! claim of joint captor favourably considered 
where there has been p-eviously an actual engagement 
between him and the prize, 341 ; where previons concert 
does not give a claim of, 342 j effect upon, of seniority 
in commanding officer, 342. 


K. 

Kent, Mr. Chancellor, cited as to the treatment of enemy’s 
persons and property found within the realm, 9 j the effect 
of war upon the subjects of the belligerent states, S; the 
law of the United States as to hostile character, com- 
mercial, 20 i as to transfers in transitu, 51 j as to the 
relative position of belligerents, 54 ; as to distinction 
between military and naval warfare, SO j as to confiscation 
of enemy’s debts, 77, 78 ; as to embargoes, 85; as to 
reprisals, 95; as to privateering, 105, 108; as to neutral 
trade, 196 ; as to colonial trade, 203 ; as to neutr.al terri- 
tory, 215 ; as to contraband, 242 ; us to ransom, 345 ; as 
to postliminium, 350. 

ICenvon, Lord, cited against trading with the enemy, 69. 


L. 

Lappierre, M., case of, 25. 

Lee, Sir G. cited as to neutral property, hostile property, and 
contraband, 126. 

Letters or Marque, declaration respecting their present non- 
issue by her Majesty, 109 ; distinguished from privateer- 
ing, 1 14 ; the possession of endue ships with the character 
of ships of war, 116; how granted, ib,; how vacated, 
120 ; how .amortisable, 121. 

Licence defined, 366 ; must emanate from the sovereign, and be 
construed strictly, i5. ; not usually granted to an enemy, 
ib . ; must be strictly limited as to time, 367 ; must bo 
strictly construed as to port of shipment, 368 ; and as to 
individual to whom granted, 369 ; will not protect enemy’s 



Mihtaky and Naval Persons, conveyance of, contraband, 
259—204.. 

Millar, Mr., reference to bis case, 26. 

Mogul, tlie position of the Great, described, 28. 

Mollov cited as to privateering, 114. ; as to letters of marque, 
120; as to privateers, 121; as to neutral territory, 134.; 
as to neutral freight on enemy’s goods, 137. 

Monarchies oe Eurofe, the modern, tlieir mode of declaring 

Money, where contraband, 217. 

Monroe, Mr,, cited as to hostile colonial trade, 197. 

Montesquieu cited as to moderation in warfare, 56. 

Moveables, not in strictness entitled to postliminium, 360. 

Murray, Mr., the American Consul, case of, 20. 

Muster Holl described, 285. 

N. 

Native Character, the, easily reverts, 26. 

Naval Stores, where exempt from contraband, 253. 

Navy, practice of the, disposition of the Court to consider it 
favourably, 319. 

Neutral Cargo, position of, in relation to blockade, 155, 156. 

Neutral Master, his liability .as to knowledge of blockade, 149 ; 
in hostile ship, principle as to, 128, 130. 

Neutral Property, rule of the United Snates as to, 132; re- 
captured from one belligerent by another, position of, 351. 

Neutral Rivers, inviolabiliy of, 134; their rights as to block- 
ade, 164. 

Neutral Ships, their position in belligerent ports at the com- 
mencement of hostilities, 126 ; do not enjoy the immunity 
allowed to neutral territory, 137 ; except under treaty, 
13, S ; position of, in ballast, in blockade, 157 ; relaxations 
in their favour, ili. ; recaptured from the enemy, where 
they may be armed by recaptor, 352. 

Neutral Territory, rule as to commercial residence in, by 
the subjects of belligerents, 21 ; inviolability of, 125 ; ex- 
tends even to hostile property within it, 134 ; claims of, 
considered, 165 ; question of the exemption of, from pur- 
suit of victorious belligerent, 215 ; postliminium does not 
take efi'ect in, 361 ; except with respect to persons, 362, 
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NuUTRAtiTY, conventional, described, 124. 

Neutbais, their claim to have the coramenoeinent of war made 
known to them, 7 i transfers to, in transitu, of hostile 
goods, inoperative, ll' — 46 ; sales to, b}? an enemy in time 
of war must be absolute and unconditional, 47 i defined, 
123 ; their obligations, tb. ; circumstances under which 
they may assist belligerents, 121' i to what extent their 
territory is protected, 120 ; po.sition of hostile property in 
neutral territory, 126 ; and of neutral property in hostile 
hands, and in our own at the commencement of hosti- 
lities, ib. : position of, as to commerce with the enemy, 
127 i undue or partial submission to either belligerent, 
subjects them to retaliation on the part of the other belli- 
gerent, 129 i exceptions to tlieir right to carry on, during 
war, their accustomed trade, 180 i are not personslly com- 
promised by act of a hostile partner, 131 •, unless they act 
as his agent, 132; her Majesty’s declaration as to, 138; 
their duty to make due inquiry as to existence of blockade, 
elsewhere than at blockaded port, 102 ; position of, as to 
notice of blockade, 104; as to egress from port blockaded, 
160; must not even go near blockaded ports, 136 ; may 
not cover enemy’s goods with their own, 174; may not 
caity on the coasting trade of the enemy, 182 ; may not 
eng:ige in the colonial trade of the enemy, 186 ; limita- 
tions of the relaxations allowed to them in time of war, 
194; review of those relaxations by Sir C. Robinson, ib. ; 
discrimination ;is to colonial trade, between neutral oom- 
tnerce and neutral property, 201 ; where they may purchase 
ships in enemy’s country, 208 ; position of, with respect to 
liens on hostile ships, 210; of absolute right, are not to 
be placed in a worse situation by war, 213 ; except in case 
of absolute necessity, ib. ; in what oases their vessels may 
be detained to serve a belligerent, ib. ; their liability for 
carrying on commerce with either belligerent in contra- 
vention of treaty, 214; the necessity for extreme oiroum- 
spection with regard to contraband articles, 261 ; liable to 
salvage, 338. 

New York, State of, law of, as to privateers, 104. 

Nichole^ Sir J,, cited as to proceedings in prize oases, 388— 

Nottinoham, Lord Chancellor, cited, as to letters of marque, 


0 . 

Officers of Blockade, unintentional illegality by, must be 
indemnified by their government, 180. 




Oedees in Council, defined, 372 i the force given to them by 
the Admiralty Court, 873. 

OsTERMEYEE, Ml’., reference to his case, 35. 

P. 

Paoipioo, Don, reference to his case, 94. 

Packet Ship, carrying of merchandise by, where contraband, 
219, 220. 

Paddle Wheels, contraband, 258. 

Palmerston, Viscount, his speech on reprisals cited, 01 — 94. 

Partnership, allegation of, inoperative to jirevcnt condemna- 
tion for ti'ading with the enemy, C9. 

Pass, General, not admitted in the courts, 284. 

Passport described, 283. 

Paul, Dr., cited, as to neutral property, hostile property, and 
contraband, 126. 

Pennants, ipiestion ns to how far they communicate a character 
of her Majesty’s ships to other vessels, 336. 

Petty, Sir William, reference to his calculations on the velocity 
of sound, 332. 

PiiiLUMORB, Dr., cited, on licences, 139. 

PiOKEiliNG, Mr., cited, as to contraband, 242. 

Pinckney, Mr., cited, as to contraband ships, 257. 

Pitch and Tar, where contraband, 238. 

Polk, President, his message as to Mexican privateers, 103. 

Postliminium defined, 360 j what property is within the rule of, 
ib . ! does not take effect in neutral countries, 361 ; except 
with respect to persons, 362 i requisites to, 361 ; limited 
to the territories of the captors or of their ally, 361 ; right 
of ns to prize, and how long it subsists, 362, 363 j does not 
exist after conclusion of peace, 363 j rule as to, with regard 
to neutral assignee becoming an enemy, 364 j statutory 
rule of, as to ships of war, 364 i rule of, as to property cap- 
tured in an illegal trade, 365 j rule giving effect to, us 
between her Majesty’s subjects and her allies, 365 ; suits 
for, should be brought promptly, ib. 

PoTHlER, cited, as to provisions, 241 ; as to ransom, 346. 

Pre-emption, option of, should he promptly declared, 240 ; 


122 : they may not be disfiossestnl by ships of war, ih, j 
their commission, to be valid, must be sealed and signed, 
ib. i distinction between them, and public ships of war, as 
to joint capture, 32 — SIm must not intrude themselves 
into an expedition not committed to them by the puhlio 
authority, 336. 

Prize, adjudication of, must he had as promptly as possible, 
306) former distribution of, between the crown and pri- 
vateer, 315 ) since wholly granted to the latter, ti. •, under 
commissions from the Lords of the Admiralty, how dis- 
tributed, 315 j right to, in relation to postliminium, sub- 
shsts until condemnation, 363) defined, 874) to whom it 
belongs, i/i. ; on what principle divested by the crown, ib . ; 
principles of distribution ot, 388—361 j measures to be 
taken by captor and neutral claimant respecting, 391 — 
396 ) jurisdiction of, in the United States, 396 ; the Royal 
Proclamation the title deeds of flag officers, 898 j ptocla- 
matioii of, see Appendix. 

Phize-masier, may not be dispossessed by a second captor, 
299 j sliould be immediately put on board every prize, 

Proclamation as to Russian vessels in British ports, 12 j as to 
embargo, 86; as to Russian merchant ships in foreign 
ports, 87 i as to reprisals, 95, 

Produce op Hostile Soil, communicates the hostile character 
to its possessor, 18. 

Provisions, where contraband, 240—244 ; relaxation of the rule, 
247. 

Prussia and the United States op Aiierio a, treaty between, 
as to privateering, 104. 

PuPFEKDORPP, cited, as to the necessity of a declaration of war, 
6 i as to debts due to the eiiemv. 77. 
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Randolph, Mr., cited, as to contraband, 2-12 ; as to contraband 
ships, 257. 

Ransom Bills, how enforced in our courts, 59 j definition of, 
314 ; where allowed, 345 ; effect of, 346 j where due, i/j . ; 
how enforced, ii. 

Real PnorERTY, entitled to postliminium. 300 s when posses- 
sion of, confirmed, 362. 

Recapture, defined, in contradistinction to rescue, 347 ; when 
property vests under, 347 ; application of the principle, 
349 — 351 J of enemy’s ship taken originally by another 
English cruiser, but lost by him, vests whole interest in 
recaptor, 343 i donation between onoiny and enemy in, can- 
not take eflbot, 351. 

Reprisals described, 89; they may emanate only from the 
sovereign, 90 ; Viscount Palmerston’s speech concerning, 
91— 94 1 general and special, discriniinatcd, 95; effect of 
the former, ib ; order in council respecting, ib. 

Rescue, defined, in contradistinction to recapture, 347 ; by cap- 
tured crew, a matter of merit rather than of duty, 352 ; by 
crew, after capture, no bar to condemnation ib. ; where the 
escape of neutral captured proceeds from act of oaptor, it 
is not either penal rescue or resistance, 353 ; by neutral 
master, involves the property of his owner, ib. ; by enemy 
master, justifiable, ib. 

Reservations op Risk, in order to protect belligerent con- 
signees, invalid, 47. 

Responsibility for wrong doing in Gapturb, where it lies, 
304. 

Retaliation, in what case the term is applicable to neutrals, 
129. 

Revenue Cutters, bow far permitted to act under letters of 
mavcpie, 115 ; position of, as to capture, 326, 327 ; title to 
salvage, 357. 

Right of Search, retrospect of the principle, 272; league .against, 
by the Baltic powers, in 1781, ib., ami in 1801 . .280 ; re- 
view of tile law upon, by Lord Stowell, 273 — 279 ; the 
principle of vindicated, as a war right, 279 ; limited to 
private mevcliant vessels, 282; must be conducted with 
due consideration, ib. ; declaration of her Majesty con- 
cerning, 28th March, 1854.. 293. 
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Koadsiead, defimtion of, 3St. 

Robisson, Sir C., liis review of the relaxations with respect to 
Beitttiila in colonial trade, 194. 

Roue’s Abridgment, cited as to trading with the enemy, 70. 

Romans, their mode of declaring war, 5. 

Rosin, where contraband, 248. 

Rdbecque, M. de, reference to his case, 28. 

Rockers, where contraband, 255. 

Roee of the War, 1756, described, 186—194. 

Rossia, supposition of a war between that power and England, 
170; convention of, with England, as to right of search, 
281. 

Russian Vessels in British Ports, royal declaration re- 
specting, 12) declaration of French government on the 
same point, 13. 

Rbtbervortii, cited ns to moderation in warfare, 56. 

Ryder, Sir Dudley, cited as to neutral property, hostile pro- 
perty, and contraband, 126. 


S. 

Saddles, where contraband, 217. 

Saii.-Clotii, contraband, 248. 

Salvage, military, defined, 354; its distribution, ii. ; what con- 
stitutes, ih. ; given in cases of rescue, as well as on re- 
capture, id. ; previous intention of captor unnecessary to 
establish claim otj 355 ; letter of marque not necessary to 
establish, id.; not due to a man of war for rescue of hired 
transport in the same expedition, id. ; due on purchase of 
vessel from the enemy at sea, for the purpose of being re- 
stored to the owner, id . ; due to every person assisting in 
rescue, 356 ; whore not cxtingmslicd by subsequent cap- 
ture and condemnation in enemy’s port, id . ; on recapture 
by man of war, due to all other men of war in sight, 
356; due to revenue cutters and to store ships, 357; 
question as to contribution of freight to, 357; not due, 
except upon actual and bodily possession by reoaptor, 
358 ) due from neutrals, id. ; exemptions from, 359. 

SALVORS,^maBter and crew in case of merchant ships the only, 

Screw Profellers, contraband, 258. 
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Sea Letter on Brief, tlescribecl, 284. 

Sea Passaoes, q^uestion of, in relation to blockade, considered, 
164. 

Shafts for Marine Engines, contraband, 258. 

Ship Biscuit, where contraband, 245. 

Ship STORr,.s, in excess, contraband, 251. 

Ship Timber, where contraband, 254 — 256. 

Ships, their national character, how determined by residence 
of owner, 36 ; by pass of enemy, «5. ; by flag of enemy, 
42 j in enemy’s country, where neutral may purchase, 
208 j constructed for war, where contraband, 248. 

Ships of War, distinction between public and private, as to 
claims of joint captors, 823 j commanders of, must not 
exercise undue discretion as to notice of blockade, though 
a certain discretion in the matter is allowed on foreign 
stations, 154. 

Ships’ Papers, effect of the want of, 287 j suppression of, effect 
of, 290) effect of false, 291 j destruction of, ib. 

Ships and Goods, distinction between as to effect of enemy’s 
flag and pass, 43. 

Sight, the being in, its material effect in constituting joint cap- 
ture, 318, 319 I how it should be established, to constitute 
a claim of joint capture, 332. 

Silver in Enemy’s Ship, confiscation of, 211. 

SiMSON, Sir E., as to salvage, 851. 

Spanish Bonds, Lord Palmerston’s speech concerning them 
cited, 91—94. 

Spain, law of, as to trading with the enemy, 58. 

Spars, where contraband, 255. 


ms as to the treatment of domi- 
the commencement of hostili • 


Stoddart, Dr., cited as to the rights of alien enemies, 15. 

Store Ships, title to salvage, 357. 

Story, Mr. .Tiistice, cited as to neutral cargos in hostile bot- 
toms, 133. 

Stowell, Lord (Sir William Scott), cited as to the non-necessity 
of declaration of war, 6 j as to the retroactive effect of a 
declaration of war, 9 ; as to commercial hostile character, 
17 — 19 ) as to the inclination of individuals in relation to 
war, 8 ; as to retroactive hostilities, 9 ; as to the revival 
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flowing througli conterminous states, 163 j 
blockade on trade of interior countries, 172 ; as 
of blockade by tireless civilized powers, 173 ,• as to non 
delictum of owner ignorant of blocicade, where master lias 
changed his course, 175 ; as to consequence of blockade 
on ship and on cargo, 176, 177 j as to egress with cargo from 
blockaded port, 178 ; as to liability of owners for masters’ 
or consignees’ misconduct, 179 ; as to statement of reasons 
by captor, ili. s as to purgation of offence of blockade- 
breach, 180 i as to responsibilities of oflicers of blockade 
acting illegally, i/j. ; as to coasting trade by neutrals, 182 ; 
as to colonial trade by neutrals, 186—194'; as to colonial 
trade under licence, 200 ; as to the distinction between 
neutral commerce and neutral property, 201 ; as to co- 
lonial trade by neutrals conducted circuitously, 202; as 
to trade of neutrals from hostile colony to their own ports, 
208 i as to purchase of enemy’s vessels, 209 ; as to liens 
by neutrals on hostile ships, 210; as to relaxations in 
favour of corn going to an enemy afflicted with famine, 
212 : as to lending ships on freight, 214 ; as to trading 
hy packet vessels, 219 ; as to conveyance of hostile 
despatches, 220 — 231 ; as to ambassadors’ despatches, 
281 — 235 ; as to articles of contraband— hemp, 236, 2'1‘7 ; 
copper, ‘237 ; pitch and tar, 238 1 provisions, 242; cheese, 
244; sea-stores, 245 ; wine, 246 ; as to modifications of the 
principle of contraband with regard to various articles, 247 ; 
as to rosin, 248 ; sail cloth, ib. ; ships of war, ib. ; ships* 
stoves, 251; ship timber, 254— 257; tallow, 259; tin- 
plates, ib. ; conveyance of military or naval persons, ib. — 
263; as to consequence of contraband on ship and on 
cargo, 265 ; as to character of port whither goods are 
going, 266, 267 ; as to effect of contraband on neutral 
shipowner, 269 ; as to pre-emption, 270 ; as to right of 
searcli, 273 ; as to effect of colours and flag of a nation, 284 ; 
as to knowledge of his cargo on the part of the master, 
286; as to production of ship’s papers by master, ib.-, as 
to alternative destination, ib. ; as to general clearances, 
287 ; as to effect of ships’ papers, 288 ; as to the effect of 
evidence of ships’ papers and of depositions, 289 ; as to 
suppression of sliips’ papers, 290 ; as to false papers, 291 ; 
as to spoliation of papers, 292 ; as to the term “ duly 
documented,” ib.; as to capture, in a particular case, 
294 ; as to time and place of capture, 296 ; as to posses- 
sion being unnecessary to constitute capture, 297 ; as to 
reliance on the voluntary siibniission of neutral master, 
298 ; as to priority of capture, ib. ; as to the necessity of 
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commission to constitute capture, 300 : as to captures by 
tenders, ih., and by boats, 301 j as to capture by convoy- 
ing vessel, 302 ; as to wrong doing by captors, 803 ; as to 
prompt proceeding by captors to adjudication, 306 j as to 
proceedings on capture by seizors, 307 ; as to release of 
captures by the crown, olds as to iisliing vessels, 315 j 
as to joint capture, 317 ; as to common enterprize in 
joint capture, 318 ; as to constructive assistance between 
private ships and king’s ships, 322 ; as to the distinction 
between the same, 323 ; as to revenue cutters, in joint 
capture, 326; as to the duties of her Majesty’s naval 
officers in joint capture, 328 i as to joint capture in rela- 
tion to non-acting ships, ib. ; as to sight from the mast- 
head, 331 i as to being in sight generally, 332 ; as to inti, 
jnidation, without actual co-operation, 833—339 ,■ as to 
joint capture by navy and army, 335 — 337 ! ns to unfair 
jmorposition in joint capture by privateers, ib. i as to the 
effect of Iioisting pennants by troop-ships, 336 j as to the 
meaning of miUtaty co-operation on the part of troop- 
ships, 337 i as to fraudulent conduct of captor in joint 
capture, !H0 1 as to constructive joint capture after actual 
engagemeut, 3dl j as to effect in joint capture of seniority 
of commanding officer, 342 j as to ransom generally, 345 ,• 
as to recapture, 347—361 j as to neutral property recap- 
tured, 351 j as to rescue, contradistinguished from recap- 
turc, 352 i ns to rescue after capture, ib. i as to rescue by 
neutral nmster, 353 ; as to military salvage, 354 j as to 
salvage on constructive recapture hy her Majesty’s ships 
with privateers, 356 j as to salvage from neutrals, 358 ; 
as to postliminiuin, 364, 365 ■, as to promptitude in insti- 
tuting suits for restitution, 365 t as to licence, 366, 867 ; 
as to construction of lieonce, 861— 369, 371, 372 1 ns to 
orders in council, 373 i as to prize, 374 ! as to the Lord 
High Admiral, 377 — 379 j as to sea-prize, 882, 883 j ns 
to roadstead, 384 j as to droits of Admiralty, 385 ; as to 
distribution of prize, 388 ; as to head money, 397 ; as to 
prize, 398. 

SorBRCAilGOEs, their misconduct hinds their employers, 177. 

SurPWES TO A Bbitish CotoNv, while in hostile possession, 
prohihited, 62. 

Switzerland, position of, with relation to hlockade, 172. 

Syracusans, their conduct towards Dionysius the elder, cited in 
illustration of the rule of eiiihargo, 85. 




Tenders, not duly commissionated, cannot malce captures, for 
the benefit of the captor, 300. 

TniRD Persons, intervention of, inoperative to prevent con- 
demnation of cargoes for trading with the enemy, 68, 

Tin-Plates for canister shot, condemned, 60; contraband, 250. 

Trading with the Enemy, rule of the prohibition of, S7 ; 
that prohibition can be only removed or relaxed by the 
sovereign, 68 ; principal cases illustrative of the rule, 6T ; 
jirohibited equally by the common law courts, 69 j par- 
tial modification of the rule, 70 , 71. 



NCEAFf 


Transport Ships, where they may maho a claim of joint cap- 


Turkey, position of European merchants there, 28. 

United States of America, their principle as to the oom- 
nienceinent of war, 6i do not consider previous declara- 
tion. necessary otherwise than by enactment of acts of 
Congress, 8 i as to the treatment of foreigners at the com- 
menoeraont of hostilities, 11 j law of, 1812, as to pri- 
vateers, 162 j law of, 1818, as to foreign enlistment, 105 j 
rule of, as to capture of neutral property, 132 j their pro- 
test against the rule asserted by Great Britain as to trade 
with hostile colonies, 196! as to contraband, 24'2 ; views 
of the government of, as to right of search and visitation, 
281 i as to “free ships, free goods,” 312, 313. 

United States Courts op Admiralty, their rule as to hostile 
residence by agent, 32 ; doctrine of, as to , effect of enemy’s 
flag and pass, 43 ; their rule as to property in transitu, 51 ; 
as to trading with the enemy, 63 ; as to debts due to the 
enemy, 77, 78 ; as to privateers, 100 ; rule of, as to salvage 
and postliminium, 363 ; rule of, as to articles of naval equip- 
ment in relation to contraband, 257 ; have no droits of 
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admiralty, but .take ta'keyVe i;eipuhlica!, 387 ; jurisdictio 
as to prize in,- 398. 


Vamn cited as to law of rrance on trading with the enemy, 57 ■, 
as to the protection of neutral territory, 215 ; as to pitch 
and tar, 239 : as to provisions, 241 ; as to right of search, 
278 ; as to friend’s goods in hostile 'ships, 309 t as to pro- 
tection to fishermen, 316; as to recapture, 314; as to 
ransom, 346. 

Vassals, under the feudal system, their liabilities and their ex- 
emptions, in case of war, 53. 

Vattel cited as to the definition of war, 1,2; as to the first ope- 
ration of war, 3, 4; as to the necessity of a declaration of 
war, 6 ; his definition of declaration and of demmeiaiion of 
war, 7, 8 s cited as to the ttontinent of enemies’ persons 
and property found within the realm at the commenteraent 
of ho.stilitios, 10 ; as to allies, 62, 63 ; as to moderation in 
warfare, 56; as to debts due to an enemy, 74, 77 ; as to 
piropcrty of enemy, 80 ; as to reprisals, 89, 90 ; as to 
p)vivatecrs,9fl; as to nontrals, 123; as to neutral property, 
131 ; as to neutral territory, 134; as to enemy’s property 
in neutral ships, 137 : as to blockade, 189 1 ns to neutrals 
granting passage to belligerent forces, 170 ; as to protec- 
tion of enemy in neutral territory, 215 ; as to contraband, 
217 ; as to ambassador’s despatches, 233; as to confisca- 
tion of contraband, 263 ; as to right of search, 272, 277. 


Wainscot-weces, where contraband, 255. 

Wab, definition of, by Vattel, 1 ; by Bacon, iti. ; by Manning, 
ib , ; it can only be exercised by the sovereign, 2 ; it is 
either olFensive or defensive, ib. ; defensive and offensive 
war discriminated; 14. ; instruments of described, 3 ; how 
justified, 4; n^pst Be declared, !4. ; how declared by the 
Romans. 5 ; try the Germans, ib, ; by the monarchies oi 
Europe, i4. ; /by tl/e United States, ij. ; how declared in 
the middle- dges, ih. ; declaration of in modern times only 
requisite lofour own people, ib. ; and 6, 7 ; the opinion of 
Grotius on the subject, 5 ; of Pufl'endorff; Emerigon, Vat- 
tel, and Bynkershoeck, 0 ; commencement of should he 
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War — contmiert. 

puWisliod to iieutrali,' 7 j denunciation of and declaration of 
disc'riiniii.itud, 7’, 8j elfuctof.ite existence upon the sub- 
jeota of tlie belligerent states, 8 declaration of may be 
retroactive in its olfect,' 0i ftffeot of on the persons and 
pvo])arty of the enemy found within the realm at the outset 
of hostilities, ib. et sey. 

Waii of 1793, reference to, 54. , 

■VVAUi'AKn, its objects described, 61 i its licence in former times, 
55 ; later modifications of that licence, ii,, 58 j by land and 
sea discriminated, 5(i. 

Wati P.vss.aoe, topographically considered, 165. 

WnATunn unfavourable will not operate against a claim of joint 
capture, otherwise valid, 329. 

WnnaTEU, Mr., cited as to right of search, 281. 

Wheaton, Dr., cited as to free ships, free goods, 308 — 312. 

Wines, diflloultyin describing them with relation to a licence in 
particular cases, 73 i wines where contraband, 248. 

Wirt, Mr., Attorney General of the United States, cited as to 
hostile colonial trade, 203. 

Wiseman, Sir H., cited as to contraband provisions, 243. 

Wonriiis cited as to licence in warfare, 58. 

Wrong-doers in capture are themselves solely responsible, 303. 
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